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Te: dey vf Lande intel che Obe of bisChaneetlorthip 2, = 7 
Doctor Trevor, 2 Griffin, to be fꝙ by 2 11 oe, | 


2 


— — Y 


- her jon 
Dr. ORF for 3501 | 
'i> that Griffin the: — & er did: and that after tun 

the Biſhop granted the ſame Office to one Rebothams being x brad. 

oner in the Civil Law, for bis life: 5 

that he himſelfe was the ſole Officer t ſurvivor- hip, made 
| Lien his Subſtit vie to execute the ſaid Otfice for him, and _ | 
1 that be was diſturbed by Rabat ham, the ſaid Doctor Trevor * 
Biubſtitute to the judge of che Arches , granted an Inbibit ion to in 
bite the ſaid Robot ham for the executing of the ſaid Office, — Fe 
Len comtaios, That one Robotbaw hindered and dſturded Dode | 
> Ani. Os he could not execute the ſaid Office. | 
5 ug in the Arthes, 3 prayed, enddey wings | 
re _ ; Door? : 


S GST „ 


. 
Courts: 
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Tyrhing, * 
8 ichs merge 7 e * and — 9 
granted according to the firſt Rule. eee. i; 


, 8. Jacobi, in theCoomon Bench. 
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lu bie in the Dioceſs of Peterborough : And for that, that he was 
here remaining | elne why ang 


Londen 
on — 


—— dwelling within the Fariſdition of che Biſhop of 
Prterhorengh, and he ſaid that if one Lawyer cometh and remainerh 
dung de Tearm in an Inne of Court, or one Attorney in an Inne of 
but dwelleth in the Country in another Dioceſſe, he ſnal 
not be ſued in the Arche, K n TE; | 
Maſter , Brothers f and Governors of Trinity Houſe  * WD 
4 Agent Bor em... 


4 He Maſter Brothers, and Governors of Trinity Houſe ſue inthe Adwiralty for 
iralry Court one Boreman, for that, that where Queen Eli. ſtaying . 


et 
the Tearm time, he was ſued here, ind up- 


S 932 


- 


 zaberh by her Letters patents undet᷑ the great Seale of England; bear- Jer Bail 
ing date the 36. yeare of her Reign, had granted to them the balla« 
ſling of allShips withia rhe Bridg of Londes and the Sea, and that 
no Ship ſhall rake any ballaſt of any other but of them: And for that 
place aforeſaid , hee was ſued in che Admiraſty Court. And upon 
that Prohibition was prayed ; and day being given to hear both par- 
ties, che Maſter of Iriuity- benſe came into the Court; and the 
Judges demanded of him fot what end the ſaid Suit was there begun; 
if it were to have the Defendan? in Priſon, or to have recomperice, or 
for otber purpoſe: But he could not give any anſwer to that: & upon 
chat the Judges ſaying, chat the place being alleadged to be at Rar> 
chfe,is within che body of the County without queſtion, and for 
thatefor the place, ſhall be tryed at the common Law. '' Secondly, the 
Great Seale and Letten Parenes of the King ſhall be expounded accor- 
ding to the courſe ofrhe common Law and the Admiralty cannot 
Ray Imptiſonment, pecuniary puniſhment, nor otherwiſe. 
Thirdhy, the Letters Patents are void, for, for that one charge is 
raiſed upon the Subject for the private gain of this private houſe ; for 
they would not ballaſt any Ship under 2 d. for every tun of Ballaſt + 
But if the Lerterr Parents have been grads for publique good, perad- 
venture they had been good, but a -Probebirion was granted. Note 
that the ſaid Bur eman was a Dutch, and his two Ships were arre- 
ſed and ſtayed by the Admirals Warrant our of the ſaid Court, fo 
that he was inforced to find fureties to anſwer to the ſaid ſuit, before 
be cauld have his Ships at liber tx. 5450 


> <2 % 
f 111 72 


— 


1 * i * ; * 
5 a 


3 8 — * 3 9 
5 Ne n 42x SS - * N Mus ons 
J e . 8 e 
o Rad wn OE e 
EM 


— 


0. 01: 1 Hionlegagainſt Cage, + e 

High Commi FT Enry Huntly was Plaintiff inthe high commidion Courtamaa 
th Commiſſ- H 15 Widdow Defendant, Hasler refed "Hi | 
aine to the, 


oner's and their Mary Cii 
| 70 wh 1 was contracted to the Defendant, and upon that complai 
pi hy 4 ting ob- high Court of Commiſſioners, and that ſhe would marry ber fei 


ligation. Cage, and upon that the Arch-Biſhop then did grant a Warrant tot 


Purſivant to attach (age, and the ſaid Mary Clifford, and up 
they were arreſted by force of the ſaid ns had upon i 


thi * 
were committed to Priſon ,and being impriſoned, an obli _—_ | 
2000. was taken by the ſaid Commiſſioners of the ſaid Mar 


ford, by which ſhe was bound to the King with condition; 


ſhoutd not marry her felf, nor contract to any other, uncill the u 
ſuit was determined in the ſame Court, and allo to appear — | 
Judge of the Arches within nine dayes, after notice of char 6. 


ven. - | 


And then being dwelling in Yolbern, after that Sic Nie ta. 
Prodder obtained the ſaid obligation of the King, prot 
mar 


that was forfeited; for that, that the ſaid Ay Clifford 


ried her ſelf to Cage, before that the ſaid ſuite was ended and tan. 
mined. And upon that the ſaid Cn Clifford was another tine d 


ted before the high Commiſſioners, and a fair was 
part of all fines 


ber ( Ex aſſeio) by Serle the Kings Proctor, alſo had the 11 


tures Which grew to the Ki 


of che Eccleſuſticall Courts; and then was articled t Nee 


that she was marryed or contracted to Cage, &to that abe reftieln 


anſtwer, for that, that it was the direct queſtion upon which theforki 


ture of the Bond depended, and then this Article was referred u 
ſome. Doctors, 2 conſideration ſeemed that the Amd 
ought to be refo med, an 
that she lived ſingle and unmarried” in « bonſe with the fil 
Cage, Which was as much as the firſt, for shee could not mabeuj 
direct anſwer to that, without diſcovering whether the Bond um 
forfeited or not, and upon all this matter a Prohibition w pr 
to the high commiſſion Court, for the faid cAtury Chfford. 1 
all the Juſtices, that is, Coke cheife. Juſtice, Falmeſfiry, Faw 


tes and Foſter agreed chat the Obligation was void, for that it wats: 


ken by dureſſe jof impriſonment, for they can not impriſon u 


Secondly that they ought not to examine amy man upon his oath, i 
make him to betray himſelf, and to incur — — pacuaiay * 


corporall, and Fofer cited a Judgment in the Exchequer, in 
Bowes Caſe, where an-Englifs Bill was exhibited againſt one 


bringibg into Zag/axd, Cards without licenſe, and onewhich hüt 


— 
— 
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d upon that the Article was m 
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n _ "ae the — — e e dle wich any 
cirillenuſes bet w ixt party rty, as keeping back tithes, or not 
ment of a e but the cauſes 


with which they int ermeddle ought to be criminall, for otherwiſe 


diſſolve all ordinary Juriſdiction, and by their ſentence every 


man ſhall be concluded, for he cannot appeal nor have any other re- 


medy, and alſo be ſaid that in civill cauſes, the high Commiſſioners,, 
cannot ſend a Purſivant to arreſt any man by bis Body, for that 
was adjudged in Hamptons Caſe, 42, Blix. By Anderſon and his 
Judges ig,their circuit in the County of Northampros ,. 
pfetence had with & the Judges of Exglund, where the caſe 

vn, a Parkvant having a warrant to arreſt the body of one for In- 
continecy, and to have him before the high Commiſſioners, and a 
Conſtable came in aid of the ſaid Purſivanc in Execution of his war- 
| ant, and was flain, and was adjudged as before, that it was no 
Marder 5 — the reaſon was, for that, that Fo high Commiſſioners 

Cannot award any Warrant or proceſſe to arreſt the Body of any man, 
but if the warrant had been law fully awarded, it was 2 it 
ſhould be murder, but as this caſe was, it was reſolved to be but 
Mun ſuugbter, and alſo he ſaid they cannot take in civill cauſes, 
where they have no Juriſdiction, bur in criminall cauſes where they 
le lariſaiction, it ſeems chey may take obligation as the caſe re- 


Buthewould not diſpute that nor affirm nor diſaffirm it . but a6 


. 


the principal caſe was, the obligation was made by Dureſſe, and ſo it 
may be avoyded,and alſo he ſeemed that they could not examine any 
ay maa upon bis Oath, But in cauſes Matrimoniall and Teſtamenta- 
3 that ſo was the common Law before the making of 


Satuteof Articalis eleri. as it appears by a Canon made by 5 


omen which was a Legate ¶ Latere from the Pope in the 22 H. 
3. and Canonical, by which is recited, that where fuch were drawn 
in length. becauſe that lay men were examined upon their Oathes, and 

| Uerfore it was provided that lay men ſhould be examined upon * 
, oathes, 


4 


3 


. 8 * „err re * ” 
e of 
' 
. 


5 Oathes, alchongh it did not concern cauſes Teſtamentary nor Matti; | 
| moniall,the cuſtome acre nee contrary thereof notwirhſtu, - 


' Mirgin in Scrogs — 175. b. So alfo' Lambeyr: ſuſtice of bert, 


Court, for that, that they examined the lawfullneſſe of a Mũr 
FC n Kh 
Symonds againſt Greene. 


— 


Higb Comm:(- 
fon clan- 
defline marri- 
age. 


Admiralty 
Conrt, af 4 
thing done be- 
youd Sea ſhall 
be there tried, 


cordingly. * : J 
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- "Symonds againſt Greene. pan Il 


ding, ſee Fits.herberts Natura brevium 41. 4. Cromptons Juſtice 7 


Peace fel. 5 9. l. Regiſter 36, b. and Hynder Caſe 18. Elis. or de 
that thoſe things are to be given in Charge by the Juſtices of Alle, 
and A faith that the Wrir in che Revifter was framed before the ; 
Statute of Articali cleri. And alfo he cited one Lees Cafe, who wy 
committed for hearing of a Maſſe, and refuſed to be examined up 
that upon his Oath, and had a prohibition , and ſo he agreed thut 
Prohibirion {hould be granted , and upon "that it was awarded , 


Note that a Prohibition was granted to the =- commitſing 


Ote one ſuit-was before the high Commiſſioners; and 16, 
were brought by Purkvants before them, for that that they wer 
preſent at a Elandeſtine 2 and it was urged; that dd 
was not to be puniſhed, by any inferior O dinary, in any of thei | 
conſiſtories ; for the contract was made in the Dioceſle of the + ; 
ſhop of Worcefter, and the marriage in the Dioceſſe of gien, 
and the Preiſt which married them, inhabited in the Dioceſſe of | 
Oxford. And yet Prohibition was awarded, and the Juſtices wer | 
of the opinion, that every of them, for which the Purim 
was ſent, might have an action of falſe impriſonment againſt hin; | 
for they cannot uſe any other proceſſe but cytation only. | 


| AXdmirall court. 


Ote that it was uͤrged by. Haxgron, that the intent of the 
Statute of 13, R, 2. chapter 5. Was not to Inhibire the An 
rall Court, to hoid Plea of any thing made beyond Sea, but only ! 
of things made within the Realme, which pertaines to the c 
mon Law , and isnot in prejudice of the King or common Lu, 
he hold plea over the Sea; and that this was the intent of tie 
Statute appeares by the preamble. But co this ke ſaith, that the 
office of the Admirall was an ancient office, t vgh it hath bern 
otherwiſe conceived by ſome, for he hath ſeen Records and Liben 
and proceedings in the time of King aba, where he was 
Marina Anglie,in the time of Ed.3. And alſo he ſaid that the wort 
ofthe Statute are in the negative. That is, that the Admitrall r 
his Deputy, doe not meddle from henceforth of any thing _ | 
| | withia 


— 


3 


. bat only oe things dope ji th Fx; and 
aid chat it was: adjudged in one 1 chat a thing 
as nCeafentiopls all pothe'ccied in thy nf ar y,for i troughr 


to be made upon the deep! Ser, otherwiſe they ohall old no trial 


that, ſee 48. or 30 Ed.. 2642 F, Lene man be 
— beyond: Sea, the offender tall not be punished 
in the Admiralty: :Fa/weſly and Warburton Juſtices , agree, 


| thatifaching be done beyond the Sea, and may be tried by the 


common law, there the admirall. Court halt hate ny? Juriſdiction. 

2 3 obligationbeaces date beyond Sea, or be fo locall that 
1 there, if the Admirall hold 

— * Proki ition shall not be awarded, for it 1s not to the 

prejudice of the King, nor of the common law. But if the pa 

can have his r = by the commas 12 the common lam 

be preferted. A at the e mmor 

upon 4 conveyance, her nfl 
40 gto the courſe of he.c 

1 it was made; it 

vilians ot others which are expert. in 7 — law 2A 

to their information, give Judgemer * 1 rhat it be 

forme, thar the common law cannot 1 any 


Michaelmas 8. 0 i6jo, in the common Bench. 
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— 2 e made 
8 for or | — 
a a 


be r way 


> agreement, 
aha Sedo Foſs eee 0. TX 


dene 6. 


„N ft 9. Jacobi the Comme Brick,” 


1 to have « Prohibition to the 
dent and Councell of i aler if that «hall be granted wit h- 
hanging, And C cheid Juſtice ſaid ther che Record 


8. l. 6. agreed wichche ren and is infor =; 


Where a Probl- 


potion ſba | be 
granted with- 
out Action bay» 


bir · 


ar William N b 
and . Za, l b. be ediadged in 7 | 
d ach . In Ce For a and Warbart — 22 
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to be directed 
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„and be ns th 
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- Commiſſioners by NO ke che e ms tos | * — 
ceed upon any offences thoſe w are ne ; bat 
b antes hart _ at by firſt'w | us, being 


— fer 
two 1 


| aſle the. word is wd (Er aha i 
= not intended Exorditant — bur © 
of the nature of them, which are firſt expe Sed 
Lan ſo che Searute hath been expo 
— — chat the high 


Urrey againſt Bowyer-/ Part in 

a time he monks not ſuddainly aker thas.har ts day. till the. 
of tha pgs Town Ne IR - Cokecheif 

ſaid. that it was agreed by all be .mpciſooment ws — q 

ad if a Perſon. be impriſoned heck the | Prined ſs of this 

Court, this Court oy deliver him without Bayle , for the King u © 

Lr Law; 25 to che coercive power, 


> rz Þ. 


| i 1 8 2 1 91 — | 41 
adjudged there that poke 3 or that; and he ſaith m of" 
' ah expofition with the time is the beſt, and for that ſee the ninth of Pu 
Eliz. Dyer, ant the 18 of E. And alſo it appears by the State -of! 
J. Eli, that aw; a (Capi. EXxCommunicatums ) which could an | led 
be impriſoned before e that, and upon this Sir Williew Chancey un the 
8 and cherby -meditation of the Metrapolitan, be bu pte 
to his wife; and this was the end of this Buſineſſe. . o 
 Paſchg, Jaro 1611. in the common Leeb. @ 1 
7 5 Urrey egairſt Bowyer.: | BB: 
Urn Serjeant argued for the Defendant, the e s, if ſet 
Land- which were parcell of the Poſleſſions of The Hoſpital 16 
of S Lale Should be diſcharged of tythes by the . ** 
tent 3148. of 32. H. f. 3 of the Patente, 32 
That che | erſonall and ryan: | La 
pero dee order; for it is © „that ie came if 
the order of the — 2s appeares 8 | be 
The words of which are; that they should hold l ond rheir lands, &. WW 
Alſo it a s by the ſtatute of 2. . 4. 4. That it is perſom | 7 
by which it was enaRed, that the religious-of the order of c. © 
Clans 5 to pay tytha, . 
chould be in the ſlate they were before; by which it appe | h 
that it is annexed to their perſons, and not to — lands, fo iin | ye 
their Farmers cannot take benefit of that, Secondly, the pri 6 
was annexed to this order b canon, which 10e thing ſpiricua k 
and. hath no power to. with thei lands: ef xy tact. | c 
the proceeding of that ought to be by inhibition, or excomme | 
nication, ſee. 11. H. 4. 47. 19. H. 6. 3. This priviledge by the h- - 
non which ires that, shall be taken ſtriftly. And ſo is the. f 
open of their own expoſitors, ſee Parormitax Canon 35. | 5 
it there is an af rant difference between that and the land, x 
wh cams to rhe King by the ſtature-of 31. #4, 8. For by d h 
the King is diſcharged of paiment of tythes, and ſo are his Pater | 


tees. Ir ſeems to me, that the | copltrodion af. he. Cannon 
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PartH. _ - Urrez againſt Bowyer 
bein another courſe different from the rules of the common law 
— — ajudged in Buntings caſe; that a woman might ſue a . 
Nivorce withour naming her Husband: very well, and 1. H. 9. & 1 
The pleading of the. ſentence, or other act done in the ſpiritual, 
Court ; differs from the pleading of a temporall act done in tempo- 
ul Courts, and 34 H. 6. 14. 4, Adminiſtration was committed upon 
condition , that ift he firſt Adminiſtrator. did not eome into Sg. 
land, char be ſhould babe the  Admitiſtration;,- which is againſt che 
Common Law , for there one authority councermands another: and, 
of Iithes, makes'a Feoffment, and his Feoffee payes Tithes to the, 
prior — — dane 3 non 
ol Saint abu of peruſalem, and upon that he in that this-privi- 
N a ee, 28H beſos it is determined by diſſolation of 


of 
the. 
3? 


arge that, and ſo xhe generall words of 1. EA. 6. are as 
| hrgand — ehegzecrel wo . 


tioned io the Statnte more then ſeventeen times, and allo, 
bim that che emore then ſeventeen times 4 ah 


BEE) : 
8 
I Og 


\ e 


22 
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much that he, 


e ee 21 pinll 
2 that alt be intended choſe which come by Ad of b 


as more then the ſtature of x 3 Clic. extends to Biſhops .. 


2. Phitkpand Aory, Dyer, 109. 38. The ſtature of 5 * 


is tot 

oſpital, or other kouſe — ; 
a Biſhop; and yer it ſeems thr. 
} 
ſhop; 46 Ed. 3. Forfeiture x8; But it is re ſolved in the Biſhop of © 

Clnterburies Cale,” 2 (ok 46, that the ſtatute of 31 H. 8. ſhall ny + 

extend to theſe lands which come tothe K. by the ſtatute of Bd 6. 
to make them exempe from paying of Tithes, and to the Caſe in 14 

Efie. ehat is but an opinion conceived , and that the Prior hath un 

priviledge from Nome, and that: che Farmer (halt pay Tithes;-and * 

n was inche Chancery; and upon conſideration of the ts : 

cute of; 31 H. 8. It ſeetasthar the Patencee himſeifſball be diſchas: © 
as.by his own hands he tills it) and the ſtatute of, 37 
ri which the ſtate of the queſtion truly confiſts, un 
in queſtion. 
And ed the caſe of Sparting againſt Groves in Prohibition, —— 1 
for that, chat 1 and ſo the ] 


the:2, chap. 41. True gives Contre 
mon perſon, founder of an Abby 
perſ Friory 


lgien , | 
ktlis extends to an alienation made in Fee ſimple of Feeraile 


the q̃u 


not conſidered, and alſo it was not chere j 
tion Was gran 
award was upon the form of the 
matter, ſo he concluded, 

Jen eee and he greed th 
auch if che Order of St. 
the priviled ieee 
N. 


ATR, 


the Bichop of Wincheſter rcaſe. Ale as if a man grant a Rent 

if the Grantee dye without Heir, the grant is determined: But if 
Grantee grant t t orer, and after dyes without Heir, yet the kat 
continues, 27. H. 8. Or if Tenant in eay! gram Rent in fee, and dies, 
the graile b vold, Bur if he after ſuffers-2 recovery, or makes 2 

ment, the Rent continges go 
it is reſolved in Copel: caſe. So bere'the rdleraFTemplers back bow 
determined by death, the priviledg bath been determined, but inſe- 
and was transferred by Parliament to the King, i + 


e 
only to t 
alfo kis Privilgd 
not mate 
But the w 


and Immunities to the 
— 15 words Tythes ate | 
id * which h velyes, ind which. compreh 


0 theLord andanoc I. | 
E ee ichr anes Shall take age, e | 


till the Eſtate 2 recontinued, u ö 


o the words of the Sratate of 32. H. 8. are apt, t 
ter all thelatereſt which the Pryor had in bal but 
J nud he agreed, its | 
inthe Frararyor Bn | 


ESF 


bert II. uney . g. if Bowyer, | 


: z the word Privileg. which takes away che Law; 
2 Law binds them to pay Tiibes, the 1 — . 
hal he words of the aer are taken inthe m © large extent, that 
— — 
253 0e Uh orintbe right 1 e eder, | 
„ hive in — cocks , und fheſe 
3. H. 8. gives to the King eh 10 lauſe 
eli Terms, vor that er eee ve to them 
—— former $14 #fr en to thoſe religious 
houſes which were diſſolved bythe Sugar of 7, Bl For the 
— — mai of the Popes 
nſ{diRions as well as the others. av it appears dy the Sratate of 32. 
2 8. chewed ef bn H. 8. bath only the words of the King 
ind his Sucreflors , and-doth not ſpeak of his Afligns., which wo 

areexpreſſed in the Srarave of 3 2. H Burie is provided by 33.H. 

2 hut the Kingcannor ufer kd will end pleuſure, which amounts 
— Alfo theStrernte of 31. H. 8. extends to all Religious. 
houſes by erpreſſe words : and ic ſhall not be intended that the in- 
tent of ofthe farwte waste omit char which were to be 
degree. An And N = 

reli * 
thigthep neee rhe obellehte df the re: ſ6they are de. 
rribed in the fraue of 17. R. 2. by which che poſſeſſions of the 
Tapir was tratuferred t them, ſo that on che matter they 2 


cane ene e Eu 6. re —— > ro Ye 
Lands 1 5 Aber dee xn e e dee which 
— nn qa; 1. H. 8. But che Stetare of $2: H. 
„ ache fame exuſe, and wi ebay wy edgy But it 
theſe rung or . 5 Atrainder, 


Int if nbeber gur ate bi 
RT: 
tute of 31, H. 
— ge 
that a ” 


dee _ berge. bn n 


N 4. Alſo be priation was ] 
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So upon che Stat ate of. H. 5. of Priors Aliens; which have 5 

ations, or which have Rent iſſuing out of them]; and after the 

priation is diſſolw ad, the Rent is gone, for the Impropriationis 

ved. Alio he tou exception to the pleading, that, that oye . 

2 branch ofthe Stat ute of 32, H. 8. And op by vertue of the u 

miſes he was ſeiſed, which is not good: and fo hee concluded, itt 

| was a. good cauſe of demutter upon the Prohibition; and prayediny 

= _ Borker, ſulcation;- Barker Serjeanr for the Plaintiff ſeems the comrary , u 
yer he agreed. i hat he could not tale benefit of the Starate of zH 

8. for hit, that theſe Lands came to the King by another Sung 

bur he celyed upon the words of the 3 2. H. 8. which was maden 

for the d iffolprion of the Hoſpitall of Sc, 2 of eraſalum, Tytha 

. are as ancient as any eee hath; and before chatuy 

= 6 Law was written, 8 payed dee bat: 
it doth not appeate that he paid the tenth part but h 

2 ö the Judiciall Law of God, oulh Far ot 
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at when they been. the firſt Law which ape 

the quantity was made in the time of Edv. 1. and this or 
to pay the 2 with the feare of God, fo 

lived e . rug he ule he Gommentaries, gh. 
| ſeyerance they remporally and Adtion: lyes * him wh. 
> carries them away, as 5 ortnary , as it is teſolved, 10. e 
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the Statato of 3 ZE 27 . a man libelled in the Spiritual Car 

for Wood er- a tation was granted; Net the Da 
= inthe Court Chtiſtian might have a new: Prohibition , if iv 
perted the firſt Conſultation was not duly gramed : So if a min 
| for Tithes for divers years, and eas ne red for part ef . 

: years, and after that a Con/n/1ationis awarded, yet the Pl 
| | may have à bew Prohibition for the reſidue of che . A 
73 ey ng 4e, 50 Ec 3+ _— it be u ſelfe ſafe bel 
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op 4 en miy tranſmit, and make 

5 the Empereutr As it ae in the Booke of 12 | 

the Lawes, 2. 9 1010 Adu in 178 775 made of inferiour M. 
ſtrates to Ne dae ef, t gp the Arch. Biſhop is Ju 

the whole Province, e echt in His Title of . 

tions, Of v eee So in the Councell of Im 
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the Canon , and for that relation ſhall be made to. him. Paſſenilt 
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| Ordin te Heſtienfet”/ „that the Ordinary may trans 
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pirt ll. 1 8 Roter againſt Thayer. 
Powis againſt Bowen. 


pon conſideration had of Inſtructions given to the Preſident and 


Councell of Wales, it was reſolved by all the Juſtices of this 


fru that the Councell there 0nght not to proceed upon Engliſh 
* — Bur the forme of that ought to be onely, 
that the Plant f was in poſſeſſion for three years: and that the De- 
fendants, which ought to be alwayes more then one, riotouſly, and 
with force have entred upon him, and ſo ought to be reſt to his 

«on, And in ſo much that the Bill containes, Title in this caſe, 
and that the Defendantx have entered upon him, and diſſeiſed him in 
forme of Aſſiſe, and doth not ſay riorouſlyand with force, Probibirs: 
an was granted. . „ FnnL Be 1 


Butler againſt Thayer: 


THe Lord Admiral granced 2 Commitfion under the Seale of the | 
| [ Admitall Court to Thayer, for meaſuring of albthe Corne which - 


hall be tranſported from one Town or place to another within the 
Creeks, which are within the firſt Bridges, and to have ſo much for 


evety buſhell meaſuring, and granted, that if any reſiſted, to arreſt 


them, and commit them till they had found ſureties to appeare in the 
Admiral Court. And at Milton, and Rainchans in Kent, Thayer en- 
devourett to put his Commiſſion in execution, and Burley reſiſted 
bim, and was for chat arreſted, and ſued in the Admirall Court: 
- and for ſtay of that prayed Prohibition, & it was granted, in ſo much 
thar the Admirall hath not power to meddle with the firſt Bridges for 
civil eauſes, but only for Maymes and death of men: but for cau- 
ſes made upon the high Sea, where the Marriners have the better 
knowledg in the Common Law, he cannot try that: See the time of 
Eaw. 1. Avowry, 192. 8. Ed. 2. 45. Ed. 3. Stamford, 51. 7. K. 2. 
Statham Treſpaſs, - | V 
5 | Sir John Watts: 1 


{ goods of a Subjects of the King of Spains, were forfeited 
upon the high Sea, and after were brought here into Exgland, & 
| thereſoldto Sir oh Watr:and the goods were attached in the hands 
of Sit John Warts by Proceſs out of the Admiralty?, and there a li- 
dell was/exhibired againſt the goods remaining in the hands of Sir 
 Trnwants, and Sir fahr Wars was not made party to the Suit. And 
Fr fes warts prayed a Probibiriod. in ſo much that they bought 
them in open Market : And by this Suit im the Admiral Court, the 
property will be drawn in queſtion there, where the Suite was proſe. 
cuted in che name of Awleyfo de Valaſco the Spanzſs Ambaſſador, Le- 


ber here. And Prohibition was granted. MMicbacl. 


Admiralifſs- | 


Probibition. 


Michael. 161 7. 9. Jacobi, in the Common Bench. 
Jenningt againſt Audley. 


Rohibicion was prayed to the Admirall, and the Libell ben 
to the Court, which contained the Contract, was ade] c in 10 | 


ſtraits of Malice, wichiache Jeriſdicion of rhe 


not ſay upon the ER Sea. And it was agreed, es in 1 = 


where the the Juriſdiction of the Admirall 
by pleacing . Prod _ 


in the Libell, Prohibition ſhall be granted. 


Note that a man was ſued before the Ordinary in the Dioceſte if f 
Norwich, for infamous words, and after ſentence there given, oy : 


ro the Arches ; and the firſt ſentence being there affirmed; 


legates 3 and before that the proceedings um 
by this Court, in ſo 1d 


that — offence Was ——— on. Bot thisans- 5 
2 - the Regiſertear — proceedings: And aſterſe 
ue 


that, — — — 
and Prob;bition was prayed in this Court for to ſtay his 
there. And it was ed, info much that the origin 


rall pardon ; and for this all the proceedi were erroneous, iN 


. after. And afterwards the Probibition ee 
for theſe cauſes Probibition was OY to 1 a 
Court 2 Requeſts. £3 


Thomas Baxter aganiſt Thomat Hopes, 


1 Prohibition the Plaintiff Suggeſts, that within ſuch a Tom 
ſuch a cuſtome ; that every Inbabitant which maintained | 


family, and dairy, for manuring his land, and maintenance of bs 


family, have uſed of time out of mem 1 to thes dt 
Corn, growing upon his Farm, u ond . 


rren Beaſtes, and the Plaintiff fi furt ar, | * 
oceupied a Farm and maintained a ram, and dai 
manurance of that, and maintenance of his family; and 2 

his tythe Corn, and milk, and Calves, inkinde : Yd for hc one 


J-rings againſt Audley. Part * 


robibitios ſball not be granted, if it do nt ; 
pear , that the act was made out of their land, 1 
and that, 2 that Sentence was given, yet if that appean val 1 


7M 


the Suit, that is, infamous words were pardoned by _ gens 


y reaſon thereof 
have uſed to be diſcharged of after crop, of * aid land. A 
alſo that they have uſed to pay tythe milk , and tythe Calves u 
3 by reaſon thereof have diſcharged of tythe of Jug 
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charged oftythes for the after crop, and for yong and 
om ey Nerks tenthes of which, ſuit was do the 
Court Chriſtian, and upon demurrer joyned upon Prohibition, 
the cuſtome was debared whether it were d or no, and it 
was moved firſt dy Hexghton Serjeant for the Defendant, that the | 
cuſtome was not good, inſomuch that by that the Plaintiff was not 
te pay more, then by the Law he ought, for he ought to pay 
tythe Corne, and mi and Calves, in kind: And this is no more 
the Law compells him to do, and this cannot be a conſi- 
deration to diſcharge him of other things, For all things which 
renue ought to pay tythes, of Common Right, as after paſture, ' 
ind barren Cattell, and Corne, and milk. And all other thi 
which renue; if it be not good cuſtome to the contrary, whic 
is grounded upon conſideration ; and then to conſider how much 
 confideration ſhall be valuable in other Caſes, and what not: 
2 ing, Ed. 4. 18. and 19; in Treſpaſſe upon 
the Katute of 5. Rich. 2. The Defendant pleads accord, that 
the Plaintiff entred into his land againe, and agreed that that 
was not barr, inſomuch as agreement without ſatisfaction is not 
barr, and entry into lands, is no more then he mighe do without 
the agreement, and for that it is not for default of conſide- 
ration; ſo in 1 2. H. 7.15, 4. in treſpaſs for goods taken; the Defen- 
dant pleads arbitrement, that is; for that that the Defendant, hath 
uken the of the Plaintiff, and that he ſhould deliver them 


to the Plaintiff, in full fatisfaction: And agreed that this is no 
good award, inſomuch that this cannot be ſatisfaction, for that 

the ou were the proper goods of the Plaintiff: And\al- 
though, that be hath his goods againe ; " he is not ſatisfied for 


k But if the award had been, that the Defendant 
| ſhouldredeliver his goods, and carry them to ſuch a place certain, 
232500 INTIGn gone tot 45. Ed. 3. 
accordingly, So in an action upon the Caſe, upon an Aſſumpſit 
made in conſideration that the Plaintiff hath payd due debt, is 
not good, for this is no conſideration, and ſo in the principall 
Caſe the Preſcription is not good, inſomuch that he hath not 
\uggeſted more or other conſideration, which by the Law be oughe 
to do: But he agreed that if he had ſu ed, that the Plaintiff, 
| had plowed and manured the land, and diſpoſed of the tyrhes of 

the Corn, for the benefit of the Parſon, in Other manner then the 
| Lay compelled him; then the firſt preſcription bad been good, 
= ſo he concluded, and praied Judgement for the Defendane : 
Cy MIR = the amy in er bb: gc ſeems the 
© ary, and that the Suggeſtion, and Preſcription, and Cuſtome, -. 
Contained in that ate god: And ta the Objectios, bas iris - 


no. 


Baxter againſt Hopes. . Part 1. 
no conſideration, that the Cuſtome may be founded; ke intended 
that this is a grouns upon immunity ſubſequent” to the C 

| deration, as of things which are not tythable, as in the genen 
Caſe of thing», which are for the maintenance of the fan, 
for Plowing and Manuring of the land, fhall not pa nba! 
as in à ſuit for tythes for herbage, ſuggeſtion that they ww 
depaſtured, by labouring Cattell, which Plowed and Manured de 
Land, of which the Parſon had tythes, or ſmall Wood, ud 
are cut or imployed for the fencing of a Farm, or fuell ſpem u 
the Farme, ſhall not pay tythes; inſomuch that without chr 
the Farme cannot be Manured nor the Famaly ſuſtained, A 
ſo-by conſequence the Parſon ſhall not have any tythe Corn, i. 
much that no Corn will grow without manuring; and al te. 
Parſon by thoſe hath the more ryth Corn, and fo he hath conſdet. 
tion in that, for the better that che Farme is fenced and manurel | 
the more tythe the Parſon ſhall have: So the Farmer may be i. 
charged of tyrhes, for Rakeings, inſomuch that he Mone u 
Cocks the tythes for the Parſon at his n coſts,and this ij fu. | 
ficient conſideration: And alſo he inſiſted upon thestatute df 
Ed. 6. Which provides that tythes ſhall be payd in the m 
manner, as they were payd for 40. dare before, and he cu 
one Jeſſe ps caſe to be adjudged in Prohibition; Paſche 36. E 
Upon ſuit in Court Chriſtian, for flocks, and locks of Wool 

| And the Cuſtome was alleaged, that the owner had woond,tle 
. | tythe for the Parſon, and in conſideration of that, ought tok 
: diſcharged of tythes, of locks and flocks, if they be, not made by 

| Covin, to defraud the Parſon; and theſe were demanded by che au 

of wooll diſperſed, and 18. Elis; it was adjudged, that tythes thu 
not be made for Brick, and in Prohibition; the ſugg 1 ; 
grounded upon the generall immunity, and inſomuch that it was n 
of land, for which no tythes are to be payd; inſomuch that j 
doth not renue, that for this cauſe tythes ought not to be pa, 
For the Brick which is made of chat, and ſo of Mynes, and ſo Ip. 
pings, and Toppings, and bark of Trees ſhall pay no tythes: It 
are within the Statute of 40. Elix. 5. of wood to be fila, 
is reſolved in Soby and Aolyns.caſe in the Commentaries: A 
be agreed that for herbage the tenth gate, or proffit of tt 
ougheto be payd, if there be not a cuſtome to the contra; bit? 
in the Principallcaſe he intended tha that was payd in the Con, 
and in that the Parſon. hath recompence and conſideration as be 
fore, and ſo be concludes and prajes Judgment for the Plaintiff: Dub i 
rigde Serjeant of the King argued that the Cuſtome is not god 
as it is here ſuggeſted, for the conſideration is of ſome th 
which ought to pay tythes in kind, and ſo upon the matter 1 ; 
7 en | C * 
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Part II. Baxter againft Hopes. 33 
Keration at all, for he intended rhat tythes ſhould be due 
by divine right, 28 due e, Manaring and Tillage of the oc- 
cupier,.in # ſoever hands that the land commeth; if it be 
not in the hands of the Parſon himſelſi 30 H. 8. 43. Dyer. 20. And 
far that a Parſon ſhall have tythes againſt his own Feoffment, 43. 
4 3 134. 1. Cole. Albanges caſe, 1 11. 4. 33 H. 8. B. Tythes the 17 
accordingly, and vany of poſſeſſion ſhall,not extinguiſh them: 
And. alſo he intended there are two manner of perſons, which 
ue diſcharged of paiment of tythes. One Spiricuall, the other 
Temporall, the ſpirituall in reſpect of their Order, and the rempo- 
nll in reſpect of Cuſtome and Preſcription, and alſo by grant, as it 
is apreed in the Arch-Bifhop of Canterbaries Caſe, 2+ (oke; but this 
inthe caſe of a ſpirituall man before the Statute of, 32 H. 8. 
which was capable. of them in taking, and that he might preſcribe 
in not Tirhing , but a lay man cannot be diſcharged but for ſatisfa- 
Aion and conſideration, for he cannot preſcribe in not Ticthing, and 
for that in the caſe here the thing to be conſidered is, if it be ſuffici- 
A 
t of a duty, that ie Tyth Corn 'yth Hay, cannot 
— conſideration for another duty, aud this was the Reaſon 
Ff... CES nos. 
| il to the Pa eſcribes to have the tithes of a Q 
amle wy conſideration of that, the Lord himſelf and his Te- 
nants, were diſcharged of payment of Tithes, but there the conſi- 
deration and ſitis faction was the cauſe which made the cuſtome 
good, fee 2. Coke 45.4. And then he proceeded and examined the 
nanner of the ſatisfaction in the principall cafe, which is, that the 
Plaintiff ſhall pay tyth Corne Hay, and nothing for Milk and 
et, but by reaſon thereof ſhall be. diſcharged, as if he ſhould 
y, that becauſe he payeth tythe Corne, therefore he ſhall pay 
0 tithe Milk, and he intended that the nature of ſatisfaction is to 
zive content to the party, as if the preſcription had been, that the 
aintifffhould pay fo much Money, and in conſideration of that, or 
a e the tithe in Cocks, or rake ir, or mow it at his 


ut be ſhall 
dune „ this is a good iption, aed there are diverſe pre- 
Wer aps ak but no —— „as the caſe — 
5 for money ſhall be intended the greater value, and more benefici- 
| forthe Parſon, then his Tithes in kind, and Money is the value 
every thing, and may give contentment to the party which receives 
* he cited Bookes of, 9. CA. 19. and 12 H. 7.15, and 1H 5.2. 4. 
Lo the ſame intent which were cited before by Haughton, that is, 
which agree in Arbitrement ,- and the Plaintiff entred into his own- 
Land , or that the Defendant delivered to the Plaintiff, his on 
ode which the Defendant had taken from him, it is not ge — 
| F or 


20. 


34 


Probibition 10 
a. Court Baron. 


between Hall and Aubery, that Money was a A. confidenttig | 


need not to have: Juriſdiction, then it ſeems that the Probibum 


Baxter againſt Hopes. Part It; 


for it cannot give contentment to the party, otherwiſe it is, ul 
that the Defendant ſhall carry them to another place and there iu 
deliver them; for it cannot be ſatisfaction and contentiem u 
the party, and for that, that here the Plaintiff hath not d 
more then the Law compells bim, and that it was his own dug, 
and for that the preſeription wants conſideration, it hall not be 
and alſo by reaſon thereof it can be no good diſcharge, for thy 
cannot be ſatisfaction, but he ſaid, it was adjudged Paſch 20 fe 


and ſatisfaction for tit hes, and ſo he concluded and prayed jud 
for the Defendant; note that this cauſe was adjudged Hillary 8. aui 
upon ſolemn argument by all the Judges with one voice, that the 
Preſcription was good. RE Bt | 
- Haxghton Serjeant moved for a Prohibition, for that the Suit 
begun in the Admirall Court upon Charter party made beyond 
upon the Land, and Prohibition was granted, though it be fora 
thing made in Paris, or in another place beyond the ſea, if it & 
not upon the Main Sea, but if the Defendant there admitts the r 
riſdiction of the Court and ſuffers ſentence, then the Court vi 
not upon a bare ſurmiſe grant a Prohibition, after the admit 
of the party himſelf, if it be not in a thing which appeareth via 
the Libell, that is, that the Act was not made within e 
Ju iſdiction of the Sea, and to this difference all the Count 
© Us Court Baron divide a Debt of thirty pound in ſeverall-parcb 
under forty ſhillings, and fo proceeds in ſeveral} Adiors, Þv. 
hibition ſhall be granted, ſee Firzherberts Nat ura breviaw, all 
19 H. 6. ; : 1 
Hane was cited out of his Dioceſſe into the Arches, and he p 
ded to the Libell, and ſentence is given againſt him for coſts; an iin 
that Prohibition was granted, and upon chat conſultation wal prayel; 
for that, that the Defendant was the party greeved , and ought 
have pleaded the Statute, inſomuch that the Statute was made it 
his benefic , but if it r by the Libell that the Court of u 


2 


us well granted, as in Sir Henry V inert Caſe, he began a futs: 
the high Commiſſion Court, for the not ſerving of a Chappell wl 
the Court; underſtanding that they had no Juriſdiction, remitel 
the cauſe to the Ordinary, and yet gave ſentence againſt vir He) 
Vinor which was Plaintiff for Coſts, and for that he prayed a pri 
bition afid .it was- granted to his Petition notwithſtanding that 
Sonſelf was the party, who begun the ſuit there, as it * 
membred by XichoHls Serjeant. ; = 
A. Woman ſued in the ſpitituall Court for Defamation, ag 


part II. Tey againſt Cox . 


words were, That thou mayeſt be an honeſt woman but thou playeſt 
too much with a thing, &c. And Prohibition was prayed, inſomuch 
tharcheſe words were not Actionable; for in Spel/mans reports Pro- 
hibicion was granted, for that they proceeded' there for callinga' 
Miniſter Krave Preiſf „and alſo by theſe words, a white Cloake is 
more fitter then a black eloake for him, for action upon the caſe doth 
not lye for theſe words by any Law, but the Prohibition was not 


| granted, 
| Paſch. 11. Jacobi Prohibition. 


Tey againſt Cox. 


Rohibition was prayed, for that, that one was cited out of his 

Dioceſſe before the Arch- Biſhop of —— „ Keeper 
ot the Spiritualties in time of the vatation of the — 
rick., and it was denyed ; but if he had beene to appeare before 
him as Metrapolitan,, otherwiſe it hould have been, inſomuch that 
this is againſt the Statute of 23. H. g. And alſo for his own Canon, 
butinthis caſe the Statute of, 23 H. 8. And: alſo their own_Ca-- 
non/;bdut in this caſe the ArchBiſhop hath done as he ought, and foi 
that the prolibition was denyed, ſee 17 Ed. 2. Fitæ. Na. Bre. 8 22. and 


14. n 
1 The cafe was this, there was a cuſtome that a Park hath paid two, 
ſhillings a yeare, and the ſholder of every Deere which was killed for 
tithes,” and in conſideration of that, had been time out of minde, r. 
— of Tithes, and now the Park is di: parked, and it was 
moved by Harris Serjeant, that this diſſolves the cuſtome, for 
vhen part of the cuſtome js diſſolved by the party himſelf, this de- 
termines the reſidue, for it is adjudged if the Land be diſcharged of 
tithes by real} Compoſition. then if he ſue for tithes in the ſpiritu- 
all Court, prohibition by the common Law was: granted, without 
other ſaggeſtion, but only that he ſued there for Lay Fee, and it 
was ſaid that it was ad ju ge 5: acobi, that where it was a cuſtome 
| thatſo many of the bucks ſhall be paid for tithes in ſuch a park yeerly 

and after the park ſhall be diſparked, yet that remaines diſcharged of 
| Tuhes ; and the cuſtome temaines, and (okecheif Juſtice ſeemed. 
that tichezare due by divine right, but not wat part, for if the 
s part be due dy divine right, then all Cuſtomes ate 


* * 
* 1 $ < P 2 
F 2 Trinity 
z 4 991 12 * , 
\T% a. * of 7 +4 R » 


EINE 22 — „ 
* WP 3s my s — 7 bo TAPE TY 
by REN 3 * 2. 
; 2258 1 
4 - * 
: 3 


Trinity, 11. 1612. the common Bench 


8 e by che Sm of 50. Ear. 3. Fa Co tios be once i. 
; NEE no vew'#? rebob1tios hall be afterwards * | 
onthe — — | num 
r by the wick 

2 and 2 Here this — the book of Entries in the Title Of Pro 


bibition : But this is to be intended to the ; por Judge; ut 
ſeems that the Admixall is ous of this Shetwre, Ice 23. H. 7. 


Buſhes 8 955 


oy 0 
— ——— Vieair dalle Parkes for Thebes, ab 
the mannerof and prays a DProbibitien, ind con. 


esl cp ee. 


Arete KingFeneponthe Thamtswis Met inde Ecclefaſhnb 
Count for beating of hi Wiſe, and ſbr calling her Whore ; aol | 
was ſentencrd by them to payto his Wife three ſhillings 2 weeks for | 
ber Alimony ,. 1 were impaſed upon him for not e- 
forming of chat, and alſo provided that hee ſhould enter inte a Re | 
. for performance of chat, ind a Probibition was grantel, - 
a ere e e mer kriſon. 


 Afichad. 8. Jacobi, Buckdens Caſe. 


Lackden marryed one withinzge, and after Gſfagreed, ſo un 

might marry:elſe-where ; dete Wike had Hue by. 
ther Husbe nds, and dyed, oy os was ſued in the 5 
call Court hy an Informer , had marryed a women, Þ: - 
Ying his other Wife. And 13 proves there the diſagreement; - 
by © hich he had ſentence for him againſtthe Informer, and yet bee 
Was tanegi to give to the Informer twenty markes for coſts, which hes 
re to pay, and. 1 to have a Prohibition, which was granted. 1 
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part IT. * 0 re Caſe. 
for it wis injuſtice to allow Coſts to one which had vexed him wit h- 
out cauſe , and when they had given ſentence aa inſt the Informer. 


Parkers Caſe, Michael. G. Jacobi” 


being a Parſon of a Church , was deprived: by the Hi 
——— Drunkenneſs, and moved for Prohibition 
t v not d and he wis directed to have action for the T the, 
and nponck D 


Doctor Conwy: Caſe, Michael, 8. Jacobi." 


gz and his Wife were fued befote-the High Commiſſioners, 
Cote fare Wife Weener. with Sir Michael Blunt, and 
char, Nears 22 75 2 

| : z4 2 % 8 f 


— thit j dealer hee had at e day bj 
ip ente BED 5 


1 55 "7 2 dee 7 laat 
"1642 . y of che 


| . Rea, Tos made 

the Sea, and that nd Contract made xs Land 0 
there, ATR was at = X. atherines alte in 

Dale Men 5 

dow; | | | 2 2 Thames os 

titted uf Thames, 

this shall 5 * 2 Admirall: and here Terry 1 Peacock? 

Caſe was el Shieh, 8 caſe in the 2. Reports, 

and alſo in dir Henry Conſtables Caſe inthe 5. 2 rts, and it was cy - 

eee e See dende Roan in France; 
chat shu tryed ek@Atmrrzl” Cburt, for that it was made, 

don the Land, and not upon the high Sea. : | P ach. 5 


— 


Gandyes againſt Nea an. Pit it 


VFaſche 8. Jacobi Regis, Common Bench. 


Gaudyes caſe with Doctor Newman. 


Ts Porithipgers of che bau of ae in Canterbury, pr 


ſcribe4iro-have the Nomination and election of their Puri 


lark, and the Parſon of the Pariſh by force of a Canon, upon 


voidance of the place of the.Pariſh Clark elected one ta the Off 


the pariſhoners force of their Cuſtome elected (nnd, the ; 
Parſon ſuppoſing tha election to be Itreguler, for that it wa + 
gainſt the Canon; ſued Cundy before Doctor Newman Chi 
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Chon out of che cane locn abd upon thi | 
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| Bearblock againſt Reade 
5 * 


. 


ed Prohibition upon the Statute of 32, H. 8. Which willeth 
N shall be cited to appe out of his Diodeſſe, withour 
afſent of the Bichop, and Pro r 


Gid that in the time of H. 
terbary 


N 


7 * 
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ad Judgment againſt 
the Husband, and after ſued him to an Vr/agary, and upon that he 
{ brought a Writ of Errour , and removed the Record into the Kings 
Bench,” and reyerfed the Judgement for oben 7. Burthe firſt 
Judgment was affirmed ; and then the Hep, zende nowtetped a Sta- 
Fete, and dyed : And the Wife took'out Letters of Adminiſtration, 
ind then the Sratsteis extended againſt the Wife, and all the goods 
which ſnee had of the Inteſtates taken in execution. After which 
| Beareblock inthe Kings Bench fucth a Seire facias upon the ſaid Judp- 
ment againſt the ſaid Adminiſtratrix, to have execution, and shee / 
Pleads upon that, the ſaid Sratute inBarie , and the extent of that, 
and that more then that, hee hath nothing to ſatisfie, and this was 
adjudged a good plea, Ang then the Plaintiffe being not ſatisfied, 
be brought an action of debt u pon the faid Judgment in this Coum, 
ind in Barr of that, the Wife pleadedll this matter in Barr, as afore- 
ſaid; upon vlreh the Fhalstiff demurred in Law, and the Judges 
ſeemed to incline that This was n Batr; for though that the Wife 
hath not any means to aide her ſelfe, or to prevent the extent of the 
Natatt, yerit ſeemed to them that this should not prevent the 
1 execution 
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- execution u n the re the Wife ic have Ault 

eee the Connuſee of the Scat ut; ary o to — 
extent wid. In dre not argued at this day, but the point only * 

. ſee 3. Ele, Dyer," a 7 H. See au, 9. Pace, th! 


Petty gat re Elan. 


7 1 drought by the Lale of Dolder, ti 
| Lo wo ſomes be generall without — 8 of 0 
cenſe, & if the Defendexe plead not guilty, chen the why, bn. ws ö 


chew the Lyrenſe in Evidence : But if the - Defendant pl 


then the P /aintiff ought to plead the Licenſe cerrainly) in b r x 
tion, and the time and place when it was made: and in this caſe t 
Plaintiff replied, that the copy-holder by Licenſe firſt then had ofthe | 


Lord did demiſe, and did not ew what eſtate the Lord had, 
nor the place nor time Bet it was made, and all the Juſtices 


ed that it is not good: For the Licenſe is traverſable, for if —— 
holder without Licenſe of the Lord make a Leaſe for yeares, 


leſſee which enters hy calourof ther, is.: Dilſeiſor and a Die 
cannot maintain an * Firme, and the Defendant cim 


plead that the Plai 


dies, the licenſe is for that determined, though that the copy: 
bolder be of Inheritance, for che Inheritance 22 the Lord is 


by tbat. And for that che Maintiff replies , chat the copy belt . 


by en the Lord firſt therefore. had, made the NN 


an and th 
| 194 though tht 


Ln 
et this shall not vr the ini for that it eh ple 
which note. 


Hillary 8. Jachbi ut 1 c in the common Bench. 


Pp action upon the caſe upon an Aſſumpſit, the Plaintiff counts | 


at when he ſuch a day at. che ſpeciall inſtance and req 
of che Defendant, lent ro the Defendanc the ſame day ten pound; 
And that the I the ſame day in conſideration t 


aſſumed 4 promiſed to the Plaintiff to pay the fame ſumm often 


a a An to come: And it was l 
ud 


liceaſe did not demiſe, for this 1 
* egnant negative, alſo it ought to appeare what eſtate the Lon 
ad, e ive licenſe to 40 * NN ; 


fat. that if he hel 
eee ee copi-holder to nde 
a Leaſe for a1, yeares of 2 co ed and there the Lefſes n 
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por T1. | Legat Caſe. 


Judgement, that the conſideration was too generall, and for that 
the action not maintainabſe, and all the Juſtices hut Foſfor ſeemed the 
conſideration was good, but Foſter it ſeems was in ſome doubt of 
| that, but Judgement. was entred for the Plaintiff according to the 
verdict: And - ekeife Juſtice ſaid, that ſuch a like action was 
maintgined re a e de 6 Executor of his Father, 
and it ſeems br good "\ \ 


| Legates coſe 


Legate was committed to Now -wgate. Priſon for Aena 
Oe of 5 1 de high Commiſſioners 
it was moved: on the behalfe of eto have a habeas © 1 
and it was granted , and it was ſaid yo v cheife Juſtice, that the 
Statute of 5. H. 4 Chapter 10. fe uſtices of peace to commit 
um man to any private Priſon. And it ſeemes if any do againſt this 
Statute, that an action of falſe. kmpriſonmenc lies: For every one 
ought to de committed co the Common Goal, to the intent that 
. he may be dilivered the next Goale delivery, and alſo if any be 
committed to any of t nters in Za le for ebt, 
| that an addon of falſe. Impriſonme m lieth for that, for theſe are 
private Prifor nn en, 

einDe frep 


2 — all, kg if he be entdhed. that he cha 
_boſeall, - as well the debt confeſſed as the other. ' : 
A Norethe years of the Reigne of the King was miſtaken i in the 
"Record of zii ria, but the Record which remaines in the Court 
wu very well, and it was amended - For inſomuch that it was 
| 2 ſaffcent and certaine Ive ,. this was Cufficent Authority to the 
luſtices of ni prius to proceed, but nothi being miſtaken but 
20 the Reigne, this shail be amended, for it is only the 
iſprifion of the Clark, ſee Dyer 260. 14, 25. 9. lic. 11. 


. 

| Note uſo if Tenant in Dower be diſſeiſed, and the Diſſeiſor makes 
|, UFcotiment, the Tenant in dower shall recover a l their damma- 
| $£52gainſtthe Feoffee , for she is not within the Statute of Glo- 
 cefter chapter 1. * which vey one shall anſwer for their time. | 
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'G Hillary 


2 1 Teil. Pur 
mite. Javobi x61 1.15 Aena Bench. 


Reyner ug reti 3 See Fl 6. Jacobi K 


A ſecond: delivenencefor oopy Md g pros, in the 6 
188 on ; the caſe was "copy-hol&Lintts)were ff 
to the uſe z woman, and the — of her Body, and he tal 
a Husband, the Husband and the Wife have Iſſue 2. Sonnes, ul 
after Surrenders to — . cbs, the. remainder 10 
-eldeſt Son and 2 — the wir | 
. | 
uefa r: 246d prop Pe 
ico radon xs nenn nr Ph vic ha, 
d Sew that the Wife Teng in 


9 
5D 


ker eo F Id Plea in his | 
2 Bios, 464 then one 3 
2 given i eaſe whibre' ir Rech 600 tothe n Law, pet ide 
Gramte may hold 'Plea bf that: Bur fie Machen Je framed, 
which was not inexperientear the time of the gr int, 1 
After by 'Starute; the grant hall met e tos thar rad te d 
Ohjection ; thar + Gd is no Tenement Within the Kut, 
of gifts cc. N to that! he ſaith, that that chall de N | 
tendled to be within the Statute 2517 is ned, and 4. H, 7. 10; Au 
makes a gift in tayl by deed the Donee hath an Niue tiyl in de 
deed as wellas in the L Mugen and FM exelly caſe, dne 
taties 26. And fo of Othee? Honove, e and co (> 14 th; 
and Dyer 2 and 3. Phil: And Mary It is found by ” 
verdict,” that copy-bold Lande Le tes deviſable oy 
tayl, and ſo it is pleaded 2 and 3 Elis. Dyer 192.6. And wit 
2 tefler eltate ie exeracted out of 4 "greater, that ſhall be dire 
and ordered, to the courſe" of che Common Lav; 
for that the Wife ſhall have plaint in nature of a Cui in vita, 
15. H 8. b. Title Texement by copy of Court Roll, itwas faid for Ia 
that tayl may be of a copy - hold, and that Formedos may well) 
of that in deſcender, by proteflation to ſue in nature of 2 Fu. 
weden in deſcenger at the Common Law, and good by all oi 


Juſtices 


part Il. R-ywer againſt Peell. 


| Juſtices; for though. that Formieden in deſcender was not given 
but by. 3 vom this Writ lieth at the Common Law, 
all be intended that this hath been a cuſtome, time outof 

And the Demandant ſhall recover by adviſe of all 

and the like matter in Eſſex If, 18. H. 8. And 

chy of Lancefter after- 


T's er 
id, that in all caſes 


5 2. conevrted and 
e imple conditionall of copy- hold into an Eſtate tayl, 


not an Eſtate tayl within this Statute, it shall not be 

in Eſtate tayl at all, for Litsleton faith, before the making of the 
| faidStatnte, theſe Eſtates were Fee ſimple conditionall, and for 
that cannot be by preſcription; all he faid that copy-hold Eſtare 

2 Was 


e 
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| Reymer againſt Pal. Par Il 
was ſo baſe-an Eſtate, that at the Common Law a copy bee 
had no remedy but only in the Court of the Lord: Bat asto Lge 
ton who ſayth, that he may have.a Formedon in diſcender, to thy | 
he ſaith, that the Heire which hath Fee ſimple conditionall ] 
have it by the Common Law, for this was at the Common lay 
before the making of that Statute of Weſtminſter 2. As it appen | 
by 4. Ed. 2. Fermedos 50. 10: Ed. 2. 'Formedon 55. And J | 


Bendlower inthe Lord 10 caſe, in che Commentaties' 239 
by Benloſe where it is faid by him, that a Fermeden in diſcendet 


not at the Common Law, but in a ſpeciall caſe; where in Ae 
of Mortdanceſter would not ſerve the Iſſue; that is, if a - 
had Iſſue a Sonn, and his Wife died, and after that he tile 
another Wife, and Land was given to him and to his ſecond Wit, 
and to the Heires of their two Bodyes begotten , and they hne 
another Sonn, andthe Wife dies, and after the Father dies, 11 
a Nranger abates, thete he ſayth that before the Statute, the | 
youngeſt Sonn could not have an Aſſiſe of Mortdanceſter, andfor | 
that he shall have a Formedbs in diſcender, wWhieh was no obe 
but a writ founded upon his Caſe, ſee 10 of Ed. 2. Formeden 3 
And for that when Litileton ſpeakes of an Eſtate tay] of copy-holl, - 


that ought to be underſtood of Fee taile, which may be Fee fimpli 


condirional{., and-ſe Lirzletes may be retonciled, and will wel- 


gree with himſelf ; alſo it ſeemsthat Copy hold is out of the inten 
and meaning. of the Statuti of Weſtminſter 2. Fot at the common 


Law in ancient times, this was baſe Eftate, and not mote in'repots. 
tion then villinage , and alſo if ſuch an Eſtate then might be d 
ated of that which ſhall be Il and no means to barr it, fer 


ſurrender of that doth not make any diſcontinuance, and Recor 


ry was not known, till 1.2. EA. 4. and he ſaith, that in ancient tim 
the name of Copy- holder was not well known, for in ancient tine 
they were called Tenants in Villinage, and Tenants by copy is bt 
| and the odd 
Tenures fol. 2. and Bratt es lib. 2. charter 8. In gifts made to ſervant | 
calleth them Villaines and. Sokemen, and in the old Tenures its 
ſaid that the Lords may expell them, and upon chis he inferred, iim 
if it be ſo baſe a Tedure, though it be of Lands and Fenements, yet 
they ſhall not be intended to be within the intent of the makers af 
. the Statate of Weſtminſter 2. and alſo: by a ſecond reaſon, that Þ, | 


a new terme, ſee Fitzherberts: Nature Brevium 12. 


that it was not the intent of the makers of the Statute that ths 


ſhould extend to any Lands but only to thoſe which are free Lands, | 


for the parties are called Donees and Feoffees and the will of the 


Giver ſhould be obſerved according to the forme in the Charter of- 

His gift manifeſtly expreſſed, by which it appears that ir ought to 

be of ſuch Land of which a gift may bo made, and alfo the _ | 
: | provides 
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Part walloy igatnft ie Biflop of Exeter. 


provides that if the Doneelery x fine(that in right ir hond be no- 
i hap) by which a1(6 it appear us tu Rim it ſeeried,” that it eto 
25 Land, of which fine my be levied/Aud als fora third 
which was the great Tnconvenience, which would enſue — 
* the Donees have no nicanes to diſpoſe of chat, nor give 
for the advincemenc of hee Wife nor her Iſſues, and zifo 
e Lord ſhell 1oofe his ſigmory, fur che Bones ſhall hold ef bim in 
Reverfion and not of the Ford, undt is reſolved/inl Fry Cuſe, 
} Coke 8. 4, That when un act ef Parliameat, laſters che ſervice, 
Tenure, Imereſt of the Land: or other thing en Hejudice of the Lord 
or of the cuſtome of the Mannor, or in pre judice of the; Tudase 
there the generall words of ſuch iQ ſhall not extend to Copy-hol- 
dem, ſoe the ohm of (nee cheife Baròn there and he a- 
greed, that admitting it (hall be a an 3 taile, that then Surren- 
der — not make diſc 


ke i910. 8. Joc inthe Conan bench, 


- Wally againſt the, Fiſbop of Kxter and Murray cl. 


a Qeere impedzt . the caſe was, Doaor Plaxford bei cab. 
Te ofthe King , 2ccepted a Renefice of 1 955 com- 
mon perſon, and after be accept ed another. of ne of the 
— without any ie ede 1 55 N e value of eight 
N if void by. the Statute of, 

he 21 A7 8. chapter 13. or not, was 5 5 ion, for ir that” were 
e e of the ſecond Fence wihour diſpenſition, 

be is remaines a long. time voide, ſo that the King was intituled 
by Laps, and preſented che Plaintiff, the Statute of 21 H. 

& provides? that he which.is Chaplain to an, Earle, Biſtiop, &«. 
111 purchaſe e receive, h abe Fees rwo 
es with cure d that it ſhall be, fawfult the Nag 
Cbaplaines to whom it ſhall pleaſe the King to 1 any benefices or 
promotions ſpirituall, to what number ſoever it be, to Accept and re- 

ceivethe ſame without enen danger, penaley,znd forfeiture, 
in this Statute compriſed, upon whic abe goek jon wo, » by rhis laſt 
me Chaplaine of} tae King having a pefice wi Gene above 
value of eight pound per 670 the preſentatiom of A common 
perſon , might accept another Benefice with cure over the valve of 


eight 


bo 
yes 
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<p barack value of . J 
7 cron nk ay the _ with cure of Soutes, om 
and ind ion of the ſame, that then andi ; 
. — theresf, the ff 4 
oh dee 8 1 4 ee 75.4. hy 

point only opened by Dedridge Seim 
of che King forthe Plaintiff, ern 2 for the — of u 
pp team. | & 


—1 - 


; Hillary g. hebt 1610. in the Common Bench, 
meien . | 


| ob? nee waſte appitiſt fobu Lambs, Ps | 
Plaintiff fuppoſed bad made waſte in fowing ul. 
plowing — — e which he ha@ let to the Defenim 
for * in ts e in the county of Northampton, 2 ſowed it 
Woade, and prayed Eſtrepement upon the Statute o ore | 
. 13. Aud ae examination it appears, that the Land n 
was paſture dhe Paſture was Ridge rd fufrow,botha 
wed. and uſed for meadow fordiv ſe years , and that the 

:ndant plowed and ſowed that with Woade, but this rid 
had been a alete lie uſed char as Meadow, and did 
convert that to 17 01 Land, | dut the! Judges would not dur i 
Eſtrepement to the Pa ire, for chat it was Ridge and furrow, 1 
it was ng ancient . "that had been mowed tiv 
out of minde., e. 2 intient Meadow they granted ** 
ofEſterpement, pg fer ſremed to be of another opinion, i 
t ee e for that that it is againſt comm * 
Right, and the fume and ſmelf of that is offenſive and infechow, 
but if it had been to obo dg erd ag above, and for tber 
cuting the Wric of Eſtrepeme all agreed that the "Shelf 
ought to take, if need be, the power of the County 2gainſt ti 
| which made the waſte (hang gthe Action) and may commit iim 
if will not obey him , for the words of the Statute _ thit 
punks | cauſe to keep, which ſhall be intended in ſafety. Bu 4 
for years trench or draine, that is no Waſt, 28 it was non”. 

late times adju , where ifthe Leffee rakes any of the 
Bootes that the L aw allowes , that it mall be no Waſte nor Ei 
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Part Il. Ju verſus Read. 
_ hall be w, ſee” Fitehifherts Naters Brevinw, 


| 21 man deviſe Land to his Executors for years, this 3 is FREY 
but if he deviſe that his Executors ſhall ſell bis Lands or deviſe his 
Lands to his Executors to be ſold, this ſhall be no aflets untill the 
Lands are ſold, and the money for which the land ſhall be ſold, 
ſhallbeafſetts. 

A Record of Nif prius, in an ARtion of Debt u ati- 
| trol ſuch a e the guys at foch a a 80 
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mon in the ſaid. Moore or not. And Hatten Serjeant argued, 
ur the faid Kathersne ſhall have Common in the ſaid Moore, 
he ſaid, thar the ſaid detniſe- shall be 2 e 
"he intent of the partie, s as it it agreed in Hill and Franges Caſe, 
ommentaries 270.5. Where à man — a Leaſe for —— of 
douſe, and allthe Lands to that belonging, and chough it is 
thereagreed , that Land cannot be appurtenant co a houſe, yet 
is word appertenant , Shall be taken in the effect and. ſenſe of 
ſnally occupied with the Meſſuage or lying to the houſe, by 
hichic appeares that the words are transferred from the proper 
zpuihcarjo0g to another, to ſatisfic the intent of the parties., for 
Rothe office of the Judges , to take and expound the words which 
he common People uſe, to expreſſe their intent according to their 
ptent, ind for that ſhall be taken not according to the very defini- 
tion, inſomuch that it doth not ſtand. with the matter, but in 
ſuch manner as the party uſed them: And for that this grant ſhall 
nount to a new grant of Common in the faid Moor, for as it 
ſeems common or feeding for Cattell may be granted, and * 
by the name of Tenements & Hereditaments , or at leaſt shall be 
included and compriſed within the words Tenements and Heredi- 
taments, and ſoshall be conſtrued - as a thing occupied and in- 
joyed with theſaidMeſſuages, ſee Hen. Finches Caſe 39. Celg. And 
it was an expreſſe endorſment upon the demiſe, that the ſaid 
K «therize should not have Common in the ſaid Moore, but it was 
agreed by all, that this was vaine and idle, and nothing worth ; 
but be urged that this shall have a favorable conſtruction, for that 
it was for Joyntuce , which shall have as favorable conſtruction 
25 Dower. And ſo he prayed Judgernent for the Plaintiff; and of 
the other part Nichols Serjeanc argued , that this shall not amount 
to a new grant, for he ſaid that they are not apt words to receive 
ſuch conſtruction, for be ſaid that this is no Tenement or Heredi- 
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dom, that the Grantors themſelves liad , and the Grantor wich- 
ont queſtion, may have an Action if he have not granted the Ne- 
 verfion, and ſo be concluded, and prayed Judgment for the Plaintiff, 
and it was adjourned. 3 2 6 9 — 
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' Sturgis againſt Dean, ſee T. 65. 


Mun was bound to pay to the Plaintiff ten pound within ten 
1 dayes after his return from ſeraſalem, the Plaintiff pro- 
ung that he had been there, and the Plaintiff after ten dayes 
brought his Action a Obligation, without making of any 
p that he had been there, and if that were godd., or that he 
ought to make proo fe of that before he hrings his Action, this was 
the queſtion and alſo he ought t6 make proofe, then what man- 
ner of proofe; and it. was moved by Haugbtin, that when a thing 
is ttue, and is not referred to any certaii and paiticulat manner 
of proof, as before w hat ſhall be done, or how the: proofe ſhall be 
made, the party may bring his Action, and the other party may 
take his Iſſue, upon the daing of the thing which ought to be pro- 
ved & the triall of that ſnall n count he 
nee not to aver that he bad been there, ſee 10 4. 4A 11. 6. . 15. 
44. 3. 7 R. 2. Barr 241: And here alſo the proofe, if ay 
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made by Jury in ſo ſhort a time, as it is ſaid by Cheke-in 10 Ed. 4. 
112 6: though that he agreed, that when a. man may ſpeake of 
« prodfe generally, that ſhall be intended proofe by Jury, fur that, 
that this u the moſt high proofe;as it is ſaid in Oregeries. Caſe, 6 Col 
20.4 and 10 Ed, 4-11. b. But of the other part it was ſaid by Sberley 
Lerjeant, chat true it ii that proofe ought to be made for the 
etendant.,as the Caſe is in 10 Ed. 4. 11. That then ſuch proofe 
ſhould be ſufficient, for the Haintiff may bring his Action before 
| that the Defendant may by poſſibility bring his Adtion pdur where 
the Plaintiff ought to make the — 2 thete he ought. to prove, 
that before that be bring his Action, and it ſhall be accounted bis 
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part II. Kerrick, apainſt Pargiter and Phillips. 


taking of the ſaid Beaſts in the aforefaid place in which c. and 
juſt hv. fr-Becauſe be ſaith that the ſaid place, in which it is ſup= 
of the ſaid Beaſts to be made, did containe 
and ar the aforeſaid time in which it is ſuppoſed the taking of the 
| aforeſaid Beaſts to be made, did containe in it foure Acres of 
Meadowin Kings Stor aforeſaid, which the ſaid Robert Par- 
iter long before the aforeſaid time in bich che. and alſo at the 
Eagle ce. was and as yet ap th ſeiſed of one 
and one virge of land with tlie appurtenances in K ings Sat- 
1. b Beese Fee, and that the aforeſaid Robert Kenrick 
the oo forefaid time ben, & c. and long before was ſeiſed of a Meſſu- 
age and foure Virges of land with the appurtenances in Kings Fur 
texaforeſaid , whereof the aforeſaid place in which, & t. le, and at 
ny jor time when, c. and alſo: at the time, to the con- 
doth not appeare in the memory of man, was parcell in his 
De Fee. And the aid Robert Pargiter and John Phils 
' dipps further ſay, that che ſaid Rebert Pargiter and all thoſe 
whoſe Eſtate : he ſaid, Robert P argiter now bath, and at the 
| aforeſaid time when 47 had in the aforeſaid Mefluage' and one 
Virge of Land with.che nances of the ſaid Robert Pargiter, 
from time the © lo ereof doth not appeare in the memory 
of man, had and have ſed to have, and were accuſtoined to have 
Common of Paſture in the aforefaid place, &. For fix Horſes, 
Gelding of, Mares, two Colts, ſix young "Beaſts called Steeres, 
or young Heifers, — two a ere called breeders; 
I the ſaid 2 „and ong Virge of Land wich the 
Appurtenances, lying and riſing in manner and forme following; 
| thatisto 25 year, in and from the firſt day of Auguſt called 
day, u {ll the feaſt of the purification of the bleſſed Mary 
1. Vir in 5 . following, as to the ſaid Meſſuage and orie 
Virge with the Appurtenances, belonging, and the faid 
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of 94455 aforeſaid Meſſuage and foure Virges of Land 
20 5 de Appurtenances Whereaf, &., In the forme aforeſaid, 
ppearing feiſed , the ſaid Ryberr and all thoſe whoſe Eſtate the 
| Kenrs exricks now bath, and at the aforeſaid. time in which, 
oy had inthe erte Bed age and ſoure Virges of Land with 
he Appurtenances whereof, c. time ont of mind; had and were 
end accuſtomed to bave the aforeſaid place in which, c. To 
mo Proper uſe ks phe Vi year, in OY from the feaſt ofthe 
| - Purification 1 2 be dec Virgin d „until the ſrſt- . of | 
| Auguſt called 7, then next comming, that by. reaſon; and 
in conſideration i 252 25 aforeſaid Robert Keprich;arid all thoſe 


* ee ee, Kenrick now hath, and at che _ 8 
| which, 


Sm. 


Ki ag init Prgiter aud philips. Peri 


which, ate. bad in the ene and foure Virges rgevof Lu 
with the Appurtnances rc. time ont of made In 
323238 accuſtomed to have every years from the aforey 
firſt day of Auguſt, called Lamas day, and from thenee 
ibe aforeſaid purification; chen next following, Common of m 
in the aforeſaid plate inwhich, 4c. Only'for three Mares or CG 
dings and no more, and becauſe the aforeſiid in the tu, 
rationafofciaid, ſpecified over and above che aforeſaid other 
Mares or Gelding; che aforofiyd time in which, &c. wereit they, 
foreſa yd place in which, & t © Graffe then growing, there eum 
andthe Common of — layd Robers Pargiter, o 3 
ing; and doing damage to the ſayd Robeye there, the fayd: Bien | 
Parxiter in his one right doch wel avow,; and the aforefayd Ji - 
bit as Bayliff of the aforelay Par dcr doe wel anon 
the taling of the Beaſts aforeſnyd in the aforeſayd place in ud 
cv. and juſtly, ec. they then doing r there, c. 


ee. the afovefayd Robers LKeurici ſaith, That neither the | ( 


er-for\the reaſon; before alles the raking of the 
peer arty in the afot eee r. 821 juſt 7 
vow, nor thesforeſa yd fob # if ofthe aforeſi 47. 
iter, for the ſame 4 0 oth . Beaſts aforeſayd, ini 
place inwhich, &. juſtly can or prom, — F. 

thoſe 


—.— = 3 hack, and at the aforcloptin. 
te the fayd mow hach at the aforeſayd is 
of the Loeb had in the ape Neffüsge me 1 

5 2 ee time out of mi 


ec Lee, yeare at the it 
and from thence to the wen | 
—— ape 2 lowing, e paftüten 
t — | vob 4 &e. -onely fort Horfes, Mites, & - 
in manner and forme as the At l, 

252 very nnd ns Pip above he wed ed; for fla tht * 
err Kenvick fayth time of them 

— the Beaſts eee ate eee ed tali, 
Ge. was frifed of che Mannor of Kings Suren with the appunt- 
pm re Carte and Af rep in che County aforeſryd, ben. 
per tow 7-0 — cry four Virgesiof Land withthe * 

f.. are and it the r the tt" 

6. andlſotime one of mind; fr. were parcell, in his Ds. 

melts / ao of Fee and: the aforekey "Hank and foure Virge 
likewiſe time out | Ding, ind, were patcell ofrhe Dem Lands of the 
Manner of K jugs: efa) e Kobert 1775 : 
OR > Manor dforeſayd 3 190 ö 


Rr A Tergiter aud Philips. : 


Robers, before the ſayd time in which, 
dil then were r Beaſts o 


5 then 


de place af rgiter and he 


billy, = afoceſayd fourth * of 22 the ſevench four 2- 


2 
— Kr this nl de 
z 
lid flo Philips che taking of the aforeſayd Beaſts in the - 
N Gr. Cracker gre Fur the 434 Robert Ker ick. 
and his damages 5 5 reaſon of the taking and 
Ti ae pins ov choſe beafts } — judged unto him, G. 
| And the aforeſaid Robert Pargiter and pin Phillips fa that the a- 
id Plex of the ſaid bert Kenrick, — in the Bit avowed 
leaded, and matter therein contained, is very inſufficient in Law, 
juſtly toaveid the ſaid Robert Pargiter and the ſaid Zobn from juſt 
the taking ofthe Beaſts aforeſaid, to have aud shut 
p pe to the ſaid plea in manner and forme aforefaid plea- 
, hathno need, nor by the Law of the Land hall be held to 
r ſwer, and this they are ready to averr, whereof for default of a 
t plea of the aforeſaid: Robert Kexrick in this part, the faid 
75 e as pe demand Judgement, and Return e 
ff the Bea together with their” Damages, Se. To 
hem tobe 0 — 62 ny the aforeſaid Roberr Keorick in 
pe ones a en pho rig 
argiter, a rom ack 
ie taking of the ſaid Beaſts to be ſhut out as above Lite 8 
he is rex 22 which eruly . = core — 
argiter ohn do not anſwer according to their ing, 
irogerher ——.— as before, and demand judgment, and 
Damages — the taking and unjuſt deraining of the 
3 to be adjudged to chem, . And becauſe, &. Up- 
ai pleadings the Caſe was thus; a Freebolder p cribs ro have 
nmon n parcell of the Pemeſnes of the Mannor for fix Horſes and 
ther Catel in certain Land from Lamm to Candlemau, & that the 
Lord of the Mannoc hath uſed to have the aid Parcell of Land in ſe- 
af to his owne uſe, from Cand/emas to Lammæ, and in confidera- 


10 oa ef thut. the ſaid Lord Bath: fed to have Common in the _ 
parce 
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which, oy bad in the 1 and foure Virgeiof Lay 
wah the Appurcnances: r. time ont of minde, in 
had and were accuſtomed to: have every years from the | 
firſt day of Auguſt, called Lauma dry, and from thence nn? 
the aforeſaid. purification, then next following; Common of — | 
in the aforeſaid place in ich, &. 6: ng e Mares or G4 
dings and no more, , ind berauſe the aforeſtidin'the tu, f 
ration afot̃eſnid, ſpecified over and above che aforeſaid ober m 
Mites or Geldingscheaforefiyd time in which, &c. were in thel. 
foreſa yd place in which; r t Gtaſſe chen growing, there caring : 
andthe Commonof — of che fayd Robers Pargiter, vo b 
ing, and doing damage to the ſayd Robert — the ſa . 
Panꝑiten in he wands ee ry avow, and the df : 
* as Bayliff of the afbreſayd P wy 
the taking of the Beaſts aforeſryd in t eaforeſayd place inwhicy 
&v- tndyuſtly, G. 904 Baer Lend Gd there, 0 . * 


b — Lo 
22 72 e and 14 "hoſe „ 
rm e rv yi *. um 


— 2 thence to the ! 
Pariſcati 2 lowing, Common of paſtün 
—— | 110 which, , &e. .onely forthrex Horfes, res, & 

and not more, in wanner and forme 16 the afbreſi 1 
d Job tins hag have allead barre tim for Plex oy 


= Gun ror d, whit ork f 
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pat ll. — Renrickagainſt Tergiter aud bir. 


earing ſeiſed, the ſayd Rabers, beforethe fayd time in which; 
pay ape ar which then were the proper Beaſts of 
the ayd Robert Konrick, upon the aforeſayd Houſe and four Virges 
of Lind wich the appuccenaners, lying and riſing inthe aforeſayd 
in which, ce. to eate the Glad there growing in the ſayd 
place, in which, G called Great Greens, — ce. the Graſs in 
the lame then growing, feeding, and the aforeſayd' Beaſts were in 
he place aforclayd, untill the aforefayd Robert Pargiter and ohn 
Phy i the aforcfayd fourth day of Awgaſt, the ſeventh yeare a- 
— at Kings Sutton aforeſayd, in 1 Count _— os - 
Ry 33 &c. took t fayd Beaſts of t 
Kearick , and oſe unjuſtly detained, againſt 3 
ntill, 0. 8 thofe complaines, and ferret 
ly to verifie; on yo nar and from which the aforeſayd Robert Par- 
iter und Jeb Phillips, the taking of the aforefayd Beaſts in the a- 
70 DOR EE R + the 0 Robert Neu ick 
| Judgment and his damages Heede hen and 
un el eg g beaſts} cobe unto him, C 
And the aforeſaĩd Robert Pargiter and pi — yada the a- 
{ Plex of the ſaid — Kenrick, — in the Bir avowed 


[ Dleaded, aud matter therein contained, is very inſufficient in Law, 
. iter and the ſuid Fobn from — 
| the taking ofthe Beaſts aforeſaid; to have add 

up a6 re 


HERE „ nor by the Law of the Land shall be held to 

wer, and this they are ready to averr, whereof for default of 

ficient plea of che aforeſaid: Robert Kearick in this part, the fai 
l ap ahn, as before, demand Judgement, and Return e 
of the Bea aforeſaid , together with their” Damages, Ce. To 
them tobe adjudged , Gr. And the aforeſaid Rybert Kenrick in 
der ere, une —— +. . . Ao wenn Sor the ſaid 

argiter, 0 rom juſtly at 

etaking of the ſaid Beaſts to be ſhur out as above alledged, 22d. whk 
bei rex: ry ae which truly matter of the iro fy Robers 
Pargitey 1 do not anſwer according to their verifying, they 
2 — uſe to — as before, and demand judgment, an 

Damages occaſi the raking and unjuſt deraining of the 
ſaid Beaſts, . to chem, &v. And becauſe, Cc. Up- 
dn che pleadings the Caſe was tiius, a Freebolder preſctibs to have 
anon n parcell of the Demeſnes of the Mannor for fix Horſes and 
other Ca n certain Land from Lemma to Cendlemas,& that the 
Lord of the Mannor hath uſrd eo have the ſaid Parcell of Land in ſe- 
veraſſ to his one uſe, from Cand/emas te Lammas, and in confidera- 


don of that. the ſaid Lord Bath- wy to have Common in the _ 
parce 
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Keurick againſt Targiter and Phillips. Part It 


puceh Won ſhe Hatſervaty e e ad the Lord ie 
y puts in other Beaſts then tlie ſaid three Horſes in the ſaid parcel 


Land, and ſurcharged che Common, and the Free-bolder diſt 


them doing Damage, andthe Lord brings a Replevin ; and it * 

e Free“ 
der claimes that as Common without number, in his ſevera 1 
the Grantee cannot exclude the owner of the Soile, 12 H. 8. u 


argued that preſeription was not good, for that that t 


ſo of him which hath Common Fiſhing in the ſeverall ofanother, & 
cannot exclude him which hath the ſeveral 
not like to the Caſe of the time of Edward che firſt „ pt ä 
the 55. Where is Preſcription that the Owner. of the Soile ſhall k 
excluded from his Common for part of the yeare, for there the ade 


claimes all the Veſture of the Land, and ſo may well exclude the ! 


Lord, but not when he claimes it but as Common, but it was agreed 
that by Lawes by the Commoners conſent they may order that it 
great Cattell ſhall be put in in ſuch Feild only, untill ſuch a fei, 
and after that for ſheepand ſwine, and this is good, as it appeanly 
46 Ed. 3. 25. And Cokgcheife Juſtice ſaid, that ſuch preſcnpticay 
bave Common and to exclude the Owner of the Soyle , is not goa, 
and he ſaith that ſo it hath been adjudged between n * 
land, 31 Elis. And in Cletherweods Cale of the .CMidd/e Tan. 
bur he {aid that Preſcription to have all the Veſture of the La, 
good for ſuch a time, and at the firft day of the Argument of 
might have reaſonable beginning, that is by Grant, as if they h 
Common together, and they agree that one ſhall have all for ox; 
part of the yeare, and the other for another part of the year, 11 
that (ball be good, z: which Coke anſwered ; that that cannah 
by Preſcriptionto have that as Common, and at another day Cay, 
cited Shirland and Whites Caſe to beadjndged, 26 of Elia. in tle! 
Kings Bench, to be preſcription to have common in the Waſte ai 
Lord, and to exclude the Lord to have common in the par 
adjudged to be void preſcription;;/and alſo he cited à caſe bee 
Chimery and Fiſt , where preſcription was to have common in i 
Soile of the Lord, and that the Lord ſhall have feeding but fork: 
many cattell, and adjudged that the Preſcription was not good 
exclude the Lord, but a man may preſcribe to have the firſt Co 
the firſt Veſture of anothers Land, and it is good, and with thts 
grees the reſolution in Kiddermiſters Caſe in the Stat · Chania 
Warburton Jultice ſaid, that this preſcription is not for the 6. 
cluding of the Lord, but for their good ordering of their Lan * 
cording to the Book of 46 EA.; 25. before cited, (hat the great r 
tell ſhould have the firſt feeding and after char the ſheep: Ca 
that if it had appeared by the pleading; that all the Demeſas® 


Caſe, Foſter Juſtice ſeemed that the preſcription was goal, al 


18 H. 6,16.Andity 


„ese ee | a 
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—.— 2 "lee" is 724 8 1 85 
7 3 alteruurde in T ; » Textine x61 5: 10. Ja, this caſe 
was moved againe, and all che Juſtices agreed as this Plexding i is, 
Ro and e par- 
tis £0 rep p 3 


Pack. 9. - Jacobi, in the Cara ark; 5 
eme, againſt Rogers, Tra. 8. Jacobi; Rot. 3923. 


| ART Portin brou gies 2 2 inſt Robert Ro- 
Mes —_— che breaking of her houſe and 
* Verdict found, the 
chres Daugh hters, and made his 

nd to the 
e in eaile, 


enamed 0 whom a 
pore of. in, or — 


laſt Will and Teſtament, or to the Heires — them 
or any of them, ſhall Eager ſeverally by themſelves, or to- 


gether with any other ingly-, apparently', and \adviſedly, 
concade and agree, to or for che d or exectition' of any Act or 
Deviſewhereby or wherewith the ſaid Premiſes ſo to them intailed 
as aforelaid,or any part or parcell thereof, or any eſtate or Remainder 
thereof, ſhallor may by any way or means be diſcontinued , alie- 
wy 2 put away From: ſuch —— and their Heires, or any 
| ae af ny tary to mine intent and-meaning in this my Will, orher- 
'viſe fora Joyuruce., —— or adviſedly commir- or 
do any ac or thing, wheredy the ptemiſes or any part thereof, ſhall 
not or may not di temaine, or come to ſuch perſons, and in 
ſuch ſott SR Ihave before limited and appointed by this my 
Iſt uf Wiand Teſtament, then I will limit, declare, and a , that 
5 or Dengbters, or other the ſaid perſon or 
_ named, andevery of them, ſo coneluding and agreeing, 
ot execution of any ſuch act or — as is afore- 
wy js Teh and after ſnch concludin 
babe. ad forfeit ,” and be utterly d and exelud from 
4 


- Daughter eacred 2 7 5 the Entry 
arris jeam 
Se 41 he 


54 3.38 The ae 
128 of Labotem, n Z 


and Wife and in D that ſhall not K 
feaſar ede Wit? and 25 H. 3. Dyev 6: eee 5 
ife Js hn abens the Tearme which was let ro the Ten 

con 5 that he he or his Executor ſhould not alien, lf 

af the Husband the Condition 122 

ic w ont the words, ſa here. the agreement 

g made tle by Hotand nd oe tha be incended eh : 
r 
a taken ſtri K „ 
_ Conditioa-ſhali be void,for the Words (conduit 
pos erm hn for bat ſhall be fiid conch - 
eeme within the Gid Provifen. and for that as br 
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Pirt II. Tortingros agninſt Rpotys, 
era Recovery , or to levy a Fine i id reſolved in Aildwajer cafe, 
prey qo. By which i 2 chat the bath 2 well power to dif- 
pole chat by Recovery 23 of Fee ſiniple, ndewirhſt. that the 
ton remaines in the Giver, as it Appears by 1% EA. 4. 3, For 
all lawfull Ach made by Tenant in taile ſhall binde the iſue, 44 
Ed. 3- Olbuvien Lombard: ; Gtant of Rent for Releaſe of righe 
good, and ſhalt binde the Iſſue for there are foure incidents to 
10 Eſtzte tayle, Firſt; That he ſhall not de 
That his Wife ſhell de indowed. 
— py the Wife Tenant itt Tayle, ſhall be Tenant 
cifie, Foutthly, That Tenant in Tayle Neale I. 
Sorhata Klon which reſtraines him {> that he cannot 
commonRecovery is void, for it is incident to biosRand ie h 4 El 
ani for the benefirofthe Iſſue as it i® incended, in reſpect of the 
er, Oo and be ſaid hat « Feoffineae to 2 woman c- 
nee one, be conditional , that they mall not make z 
ent during theit diſability, is good, for that the Law hath 
— den gibt to nabe 4 Feoffthent,, 
lenker tht be hal oe ltw is 4 
confidence that wis repoſted in them by 
uded that the Condition in this oe which r 
Tale geterally fre 


La ne marr * to de fold, 2 * Aae wo er 
And thought at it be not any agreement t 
— n only, pe ere ran done, ins hn ghar 1. omen the. 
vouches over, for that is not only an 
Ge anAterecuted , upon which the Eftate Limited to o kde eldeſt 
' ſhall rake effect, and the 2. Coke the 27. 4. Beckwith: Caſe. 
F the Husband and the Wife joyne in « Fine of Land of the | 


Wife, the Wife only without the Husband may declare the uſeof 
Abe © it was a Limitation and not a condition , 
K 2 * 


| and alſo 


Portington againſt Rogers. Par li 
nud ſoit might be well at chis day in eaſe of deviſe , and thay, 
AR ſhall be, that the Eſtate is Limited e which mud. . ket) 


made the Eſtate of the youngeſt Daughter which 


ſhall be de ſlroyed and determined, for if it be a cada. on) 
all the Daughters ſhall take advantage of that, and this ww ww; 
the inte nt of the Deviſor, for ** the parties which hou 
be reſtrained by the deviſe: from Alienation. And alſo be cyl. 
Wenlocke and Hamonds Caſe cited is Brdftons Cale „. Ch 


I. Where a Copy-holder in fes of Lands deviſable in 
his el 


* 


Son admitted, and doth not pay the money wit hin the two em 
and adjudged chat though the word paiment makes a coniiia, 
yet in this caſe of deviſe the Law conſtrues that to a Limituins, | 
and the reaſon.is there given to be, for that, that is, isa 
a, condition, then that «hall diſcend upon the eldeſt Son, 11 
then it ſtands at his pleaſure, if the Br: or Siſter shall be pu, 
ar not, and 29. ,. 17. cytes in'Newr/e and Scbolaſticm Git, 
Commentaries 412. 6. where a man ſeiſed of Lands in Fee — | 


deviſeth them to one for life, and that he should be Chapleine 


fiogle for his Soule all his life, fo that after his deceaſe, the ſad tue 
ments hould remaine to the Commonalty of the ſame Towne, u 
- finde a Chaplcine perpetuall for the ſame Tenemencs, and dyed, ul 
adjudged that this half not be a condition of which che heir (halts. 


N limitation upon which the remainder shall take ea 

by cyted 3 Ca Coke l * H. 3. 7. & l 
nant . | ©, 3 Co 65.4. r i a man make $ 5 Lea C Or Fears, u 
condition to.ceaſe,that after the condition is broken, grantee often 
fion may take advantage of that;ſo be ſaid inthe caſe at the Bar uu 


the firſt. Eſtate is determined and deſtroyed by the limitation, chende 


to whom the Remaindenis limited shall take advantage of that, ut 
not the Heire, fonas he intended an Eſtate of Inheriraoce:my # 
well ceaſe. by limitation of. deviſe as tearme, as in 15. Ed. 4. lands 


are given to one ſo long as he hath heires of-his body, the remain 


over, and if he dye without keires of bis body, the remainder of | 


shall veſt without entry, ani the Free-hold shall veſt in him; and + 


8 Phil. and. Mary, Dyer 127. and. 56. Fiſher and Hank. 


e 


Engl having three Sons. and à Daughter, deviſeth his Inh 
eſt Son, paying to his Daughter and to his other Sons oy: 
chilling: wit hin tro yeates after his death, the Deviſor matah 
furrender according to the uſe of his Willand dieth, the c 


If a man deviſe Lands to one for life, the remainder over uf 
condition that if he do ſuch an ac; that his eſtate hal ceaſe and ben 
remainder may immediately enger, there he in remainder shall 1 
advantage though he be a ſtranger, fot that that the 1 | 
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Part II. Portingion againſt Roger:. 
es there without re-entfy : And he faith, chatthe Caſe of wel- 
Ae Hamend, cyted in Bdreffons Cale, e then 
this, for there the limitation was upon Fee-ſimple, and here ir iv up- 
on an Eſtate tayle ; and the Law hath favggrable reſpect eo deyifes, 
uin Zarofeves Caſe, is alteration of words for the better expoicion 
of thac, for Shall is altered to'Showld;' and allo ſee 16" Flic. Dyer 
. for the marshallingof ablard ird words in a Will for the ex- 
ing of chat; and 18 Elie. Checker Caſe, he cyted ro be ad- 
ged, that if er — Lands ws — ow 2 after her 
to his Son, 1 remainder to his ſayd Wife in Fee · ſimple 
r. the Wife having Iſſue, shall not be Tenant by the k 
Cunelie ; for alwayes the Judges haye made fuch faroonble; 


* Z 


by. 
deviſe 


| nt, that | yle 
ted nad gnant, pe 
| the klaue zayle the 


be intend 
tended rh 


p Fortingtam agaialt Rogers. Pin n 

a intendedthavchivſhail- he imended hi apron | 

tion « ak by 12 marryed Wife, dale 4 

7 Bar be ſayd, That the reaſon df thy 
the Reco 


2 
2 
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e cher & | 
overy is no * eee 
leihe Condition, as the Eatl of 1 Gy ö 


Flix 33 limitation, yet 
of che {ame nature aa condition, and 12 ane code pk 
| TED aball not eee e hehe 
So alſo is lach Limitarion void, and fo it wivintended. — f 
Statute of Donis Coaditionelibar and it appeates by the ; 
that the parties did not igcend to take'advamage of 
led that at the tue ofthe Reco: 


[7 F 74.0 Pata ke > ade U, 
Wes , S., 
for t leere 


iH; Ic; 
dition. for a Wil chall have 
Os i e for Fi Bre. Bu 
mpanion, 49. it. Ns. Es; ae, 
laſt caſe . A man deviſes to bis Wife for Fre Zu gran yak 
chat if he marry , that it ould nemmain over to his Son in tayl/ 
the Wife marries, and the Son in remainder ſues (Ex Gra | 
| ee N it 1 it was 5 nr and nas 
ndition, a iſe was to one upon conditis 
We ee rer ee er ori | 
taile,upon diſturbance ; ; be in Remainder in tail brings Ferre, 1 
which ic appear it was a Limitation, and with that agrees all le 
a 32 17. A well and Hand, Caſe cited ii 
Beraftons Cale before, and 16: Blix. Der IF Land be ine 
to no third perſon by rhe the Deviſe, chen the Heir chall fenter fot © 
bes the 2 and alſo he % that it appears by Lu 
1 * and 20 H. 5. and 17 Flic. 343. tht . 
Armadells; caſe \conditionerh that Tenant in taile 
ras pF rag ſtandeth with his Eſtate, but not with Fee ſimple, 


and ſo its adjadgedin Newor and Scholofticas Caſe , which — 
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| apparently ; andconclude and agretis if ſſuable, 
85 Z * aod i wil Il not invegle any man, bur che Law will-i 
| | Iſſue upon fuch incertainty as ging about or purpoſing but Aud. 
| nements and Surrenders are but agreemenm, und yet ate Iſſuadle: 
4 And ſo inthe principall caſes d Aline cls Coke 1 | 
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nl. Portington againſt Rogers. 


| that a condition that a Tenant in taile shall not ſuffer a Reco- 
very is void, for Recovery is not reſtrained by the Statute of weſt- 
very , wo | 
| infer 2. but here it is not ſo but in generall, that he shall not con- 
— agree to alien or di continue, but that which cannot be a 
adition good in the particular, may be good in the generall, as 
utleton / Caie , gift in taile upon condition that he should not ali- 
enis good, otherwiſe of Fee ſimple, with which 10 H. 7. 11. 
nd 13 F. 7. 23. 24. accordingly. ; 
Thirdly, That it is a breach of the limitation, Condition, that 
alienation and diſcontinuance be by Recovery, which is a lawfull act, 
ind it is i priviledge incideniveo the Eſtate taile, and though that 
the agreement was made by the Husband and the Wife during the 
Coretture, and ſo ſhould be if the Hasband and the Wife had levi- 
ed a Fine, ſee 10 H. 7,13. Condition, that if the condition had 
been expreſſed that they ſnauld not levy a Fine had been void, and 
bere this verball agreement betwixt the Husband and the Wife and 
the third perſon ſhall be for Forfeiture of their Eſtates, for this is 
- the agreement of the Wife as well as of the Husband, as it appears 
by Becwithes Caſe 2. Coky before cited, where the Husband and 
the Wife agree to levy a Fine, and that the Fine shall be to the uſe of 
the Connulee, this is good declaration of the uſe, thongh that it be 
of the Lind of the Wife and during the Coverture, and cannot be 
avoided by the Wife after the deatł of her Husband , for it was the 
| eee of the Wife, though it be not by any Indenture to de- 
clare the uſe of the Fine, ſo many ac in the Country made by the 
| Husband and the Wife, shall be intended the act of the Wife, as 
well as of che Husband, as in the 17 Ed. 3. g. The Abbot of Peter- 
_ borough: Caſe , the Husband and Wife granted Rent for equality of 
partition, and this shall binde the Wife after the death of che Huſ- 
band, for it is her act as well as the act of the Husband, and shall 
de istended for her benefit, and ſo hereby the Recovery the Wife 
dhall de Tenant in Fee ſimple, which was Tenant in taile before, 
and 34.E4. 3. 42. feoffment to a married Wife upon condition to, 
renten, and she with her Husband makes the re- enfeofflment i 
5 300d; {0 x Woman being Leſſee for Life, and with her Husband 
atom upon a Grant of Reverſion, is good, and shall binde the Wife 
iter the Death of the Husband „3 Ed. 3. 42. 4 £4. 3. Attornment; 
12. 1 Ed. 3. Attormment, alſo this Eſtate was made to the Wife 
ben she was ſole, and for that it shall be accounted her folly, that 
She would take ſuch a Hus band that would forfeit her Eſtate, but 
wick that agreed the reaſon of the Booke of 20 H. 6. 28. Where 
woman Tenant was bound by the ceaſing of her Husband , and fo 
de concluded and prayed Judgment for the Plaintiff, and ſo it was ad- 
purned, ſee another argument of this caſe in Michachmas Tearm 9. 
facebi 1611, by Haxghton and Nicholls Serjeants, 
L 


P aſch. 


_ - without Iſſue , the remainder to 4. My ſecond Son, the remainder | 


e 
n 


| "Pitts againſt Dont Partly, | 
- Paſch.'g. Jacobi, 1611. In the Common Bench, 


Fitts againſt Dowſe. 


12 EjeBions firme upon not guilty pleaded, The Caſe was thun, 
A man makes his Will, by theſe words, I bequeath all my Lack | 
ro my Son Richard, except my Chauntery Lands. And I deine 
all my Chauntery Lands to be devided 2 al my Chüm 
men and women alike, except my Son Richard. And if Richard is 


ro B. My third Son, the remainder to. C. My fourth Son, ie 
remainder to my next of blood, and fo from Heire to Heire. A 
ſo likewiſe I would to be done upon my Chauntery Lands and Tem- 
ments, in caſe all my aforeſaid Children die without Iſſue. The | 
I would the one halfe of wy Chau Lands to remaine to the | 
next of lin, and the other half to the Holpitall of Af. And the queſts | 
282 * 2 _ Heire of the - * shall 2 0 
Chaunt ands, and it was 2 Dudriage the L 
—— chan the Heire ofthe edel Son Shall have eſtate nl N 
the | Chauntery Lande, the Deviſor deviſes no eſtate to Nich 
his eldeſt Son in the Chauntery Lands, not limicts any eſtate of tha * 
in certaine, and for that he ſeemed thar the youngeſt Som and * 
Daughters ſhall be Tenants in Common for life , and by this nav | 
ner of Interpretation, every part of the Will shall be, for fl 
he excludes Richard himfelfe , ſo that he schall have nothing in that, 
and then by the Limiationto hy page Children to be equally | 
divided between them, makes them. Tenants in Common, ke | 
— * 7155. And = cited Lewin and Coxe: gg | 
adjudged, Michaelmoſſe 41. and 42. of Blix. Paſthe 4% Elke | 
Rt. 207. Where a man 88 his two — to be | 
divided, and ge, that they are Tenants in Common; # | 
deviſe to two part and part like, and equally divided, and equally 
to be divided is all one, and for that there is no other words o 
make an eſtate of Inheritance, it ſhall be an eſtate for life, and the 
remainder sball be directed according to the eſtates limited of | 
the other Land. And he ſeemed that the words in the laſt ſentence, | 
all my aforeſaid Children, shall extend to Richard his eldeſt Son, 
as well as to the others, and ſo all the Will shall ſtand in his force, | 
which may be ObjeQed that Richard the eldeſt Son shall be erch | 
| ded out of the Poſſeſſion, and for that ſee 6. Eliz. Dye. 
233. 29. Chipmans Cale , and alſo he cited one caſe to be adjadg- | 
ed, Trinity 37. EN. Nor. 633. betweene Bedford and Vernan, 
where à man deviſeth all his lands in Aiworth, and altert pa 
> 


„„ 
By 

9 

1 £238 


7 
. a. A SS. Jain <4. ano. —_—y a ”— 


> 5 5 6 * . 

< c K of * 4 
3 Deer 0 
R LL We + 
eres er EN Pe 
- ;: PAS b 
„ 0 
. 8 4 

part 11 ; . Pet#4s Caſe 


other Lands in the ſame Town, and sfterwards one comes 
—— Leaſe of this Land newly purchaſed , which the 
Ieſtator refuſed to Let. And faid, that Lait newly purcha- 
| ſed shovid goe as his other Lande. And upon his Death bed adds 
| (Copel his Will , but ſaith nothing of his purchaſed Lands, 
cher the never he —— pulſes and ſo con- 
—_— u ent: Harris nt, that it is a new 
YE Gone yas roger per and it Shall bea good Eſtate 
uyl to the youngeſt Children, and foreſayd Children ſhalt be 
them to which the Chauntery Lands are limited, fee A.- 
tier tate 3. of Coke adjudged, that t ſhall be Tenants i in 
Common by the deviſe to re divided, mn thall got be 
urviy 1 3 ildren ve his part in tay} 
5 800 eds donm ecceineretediood - ay 
black Fr Childrendie wichour Iſſue, - de- 


cendedfinthe fame manner as be had diſpoſed of the Lands devi 
to hickerd, for he hath deviſed the remainder otherwiſe, 1 
7 . prates Jr di 
„that it was ad; berween Co; 
cee, n per 
Son in teyl, and another houſe to his ſerond Son 


third houſe to the thin Son in tayl, = ano equally 
out Iſſue, the remainder to the other ech 
but for life , for this enures to the 
rothequality of the Eſtate And 
without queſtion , for it is 2 0 . 


iven to one and to his Heires Males, 

, the remainder over, the Iſſues Fe- 
thall that it be if they die withour 
i repel f mike 10 cf, aprons a adjourn- \ 


Peroes Caſe. 


Pi: ſuffers a common Recovery eo the aſe of Kimſelfe for 3 
lle, the/remainder to his eldeſt Som in tayl, with diverſe re- tech. 
over, to the iment that ſuch Annuities chou be paid 
| L + 


— 


Reyner againſt fvmell. Part, 


as he by his laſt Will or by grant declares, fo that they did m 
exceed the ſumm of ſixty pound, and if any of the ſaid Rent be 
behind, then to the uſe of him to-whom the Rent shall be behind 
=till the Ront. be ſatisfied with clauſe of diſtreſse : Rent of ten ] 
pound was granted to his youngeſt Son for his life, the graute 
diſtraines for the Rent, and in Replevix avowes, the Plaintifh 
repl es, that by the non- paiment the uſe riſeth to the youngeſt 
Son, by which it was objected that the Rent shall be 2— | 


Quere if without demand, or if the diſtreſſe shall be de 
or that the uſe shall not riſe till after the diſtreſſe, and to the diſtreſſe 
well taken, and agreed by all that the Plaintiff shall take nothag 
by his Writ ,-and that the eldeſt Brother hath nothing in te 


| Land. | 

Judgement in _ Judgement was had-againſt-a Defendant in Debt, and Capia u 
who ty ſatisſie awarded, and (Nos eſt inuentws) returned, and Score | 
' facias awarded againſt the Bayl, and upon the firſt Scire fai, 
the principall Defendant rer ox in execution, and it ys | 
very good, for before that the Bayl had no day in Court, ns 
in the Kings Bench if the Defendant yeelds his Body upon te 
ſecond Scire facias it shall be accepted; And if a man be Baylupon | 
a Writ of Error, if the Judgement shall not be reverſed, he sbll 
be in execution againe : It was objected by Hutten Serjeant, th 
the Scire facies is againſt the Bayl, to know why the execution 
Ahalbnot be awarded againſt the Bayl, and that ought to be de: 
liveted be Sheiriff, before the day of the returne, or other» | 

wiſe it zhall be Ecroniouſly awarded, and then the party may 
yeeld his Body to Priſon at any time, and diſcharge his Buy, 

and agreed that Baylin this Court may be releaſed. 1 3: 

Accempt. Accompt doth not lie for any ſum certaine 


Paſch. 9. Jacobi 1611, in the Commune Bench. 


| John Reyner againſt Powell. See Hillary 8. Jacobi, 136. 


HA Serjeant argued, that there sball be a goo? Eſtate 

A. Rtayl of a Copy-hold; and hat by the cuſtome after the making 
of the gtatute of Weſtminſter: 2. And he apreed: that at the Co 
mon Law, all eſtates were Fee ſimple abſolute or conditional, 
and that the eſtates tayl were created by the Statute of #eſtminjer | 
2. And do not exclude cuſtomary eſtates, as it appeares by Li: 

ton, who ſaith, that Tenant at will by copy of Court Roll by cuſtone 
may be in Fer ſimple, and ſo, of eſtate tayl, and wicht this age? 

© magy other Authors, 13 H. . l. Tenant by Copy- bold of Court Rol 


teſolved in the point, and that a Fermeden in the diſcender beit 2 
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ett Rejwer againſt Powel, 
10 as the Statute of Weſtminſter 2, divides eſtate tayl and 
A So may cuſtome of a Mannor as well as cuſtome make 


:neſtatent will, which is perſonall and determines by the death 


ies to diſcend, and as well as the cuſtome of Len- 
2. — — things fixed .) is created by cuſtome, as well 
may Fermedan be ereated by Cuſtome, and alſo the Statute is, that 
gives ¶ vi in vita, extends roa Copy- hold, ſo the Statute of Li- 
"ation, 3s it appeares by Brooke, Limitation, '5 Ed. 6. And with 
this agrees alſo Heydans Caſe, and though that the words are, Ve- 
lune Donataris in the Charter, & r. Yet the eſtate tayl may be 
created by deviſe So that the Statute shall not have ſuch literall 
conſtruction , and as well as 2 Leaſe for a hundred yeares may be 
within the Statute of 11. H. 7. Which ſpeakes only of diſcon- 


tinuances ; as it appeares by Sir George Brownes Cuſe, 3. Cote, 


So may a Copy · bold eſtate which is but an eſtate at will be within 
the Sature of Weſtminſter 2. and it is confeſt by the other part, 
by pleading that he was ſeiſed in tayl according to the cuſtome of 
the humor, /and it is not pleaded that he had Iſſue at the time of 
the Alienation, and the other party claimed by the Alienation, the 
which was not good, if he had no Iſſue at the time of that if he 
bad but Fee ſimple conditionall, and ſo concluded and praied. 

$idgeSexjeant of the: king ſaich, that the reputation, of the 


apon two parts, firſt the name, ſecondly the nature 


ef the elle tayl .; and for · both the makers of the Statute of eſt 
nisfer 2. had no intention hat this zhouſd extend to Copy-bold , 
and firſt for the name, which gives the being, he cited Fitæ. Na- 
ture Breviam. 12. C. where it is 1 that Copy+Tenants, or Co- 


N- holdem, or Tenants hy copy, is but a new Terme found, for of 
— — Tenants in Villenage or of baſe te- 
nute at this alſo appeares by the old Tenures, by which it ap- 
peares that then they were called and named Tenants, which held 
„ baſe tenure, and Hracton, booke 2. chap; 8. in 

the end ſpeakes of that, and calls them Villaines, Sokemaines , 
| andthatiffuch a Tenant will. transfer his Tenement ;; let it be de- 
livered into the hand of -the Lord or his Steward, and he wrote; 
immediately befor the Statue of N eſtminſter 2. and agreed with. 
Fitz, Ne, Bre And alſo Bracten, booke 4. fol. 209. Saith; that 
loch Tenants have uſed to Plow' the Demeſnes of the Lord, and 
alk and names them as before, and 4. Ed. 1. He is called Cuſle- 
aner; So that Cuſtome doth not make the certainty of his eſtate 
icke bath any. and Ije ſaid that 22. Ed. 3. 25. is che firſt in Law, 
in which is any mention of theſe Lands, and there they are called 
Nets Lands, and 14 H. 4. 323+ U. they are called Sokemaines by. 


baſe. 


/ 
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| Reyner againſt Towel l. Part Il 
baſe Tenure, and Zambere calles it Fo/kland, by which and ferent 
names he ſairh, that che baſeneſſe of rhe Eſtate appeares, Andy. 
the eſtare n * was but at the will of the lun | 
though that it be acco to the Cuſtome of the Mannor ty 
char the Lord cannot put him out if he performe the ſervicy: : 
And the Regiſter doth not r bim, - for he hath not mand. 
any Originall for bim, to give him remedy by the Common Lav: ! 
but only in the Court of the Lord, though that erronious Judges + 
ment be-givew: Alſo he cannot preſcribe but in the name of the 
Lord, as it appeates by 18. Ed. 3. Fits. preſcription , that fa. 
eſtates which are incident to Fee ſimple, as Dower , not Temm 
by the Cuitiſie cannot be derived out of this without Cuſtome, 1 
that warranted , 80 that his reputation appeares by his name u 
alſo by his natute: Alſo he intended that the makers of the dum 
of Weſtminſter 2, did not intend that the Statute should extend u 
this, for it is, Oppofituwns in Objecto, for Cuſtome is without tine 
of memory. And the Statute of Fefftminfter 2. was made 13. I 
1. the beginning of which every one knowes. Alſo the Statute of 
Weſtminſter 2. dot — to any Lands, but thoſe which thy 
Tenant mighr have aliened before the Statute. Bur the C ö 
der had not any power to alien, for the Lord ought to be bh 
ſtrument and hand, as Hractos faith, to alien, transfer be cim, 
but by che hands of the Lord, and it muſt be reſtored to the a, 
the words of the Satute ate, The will of the giver inthe Cane, 

&. So chat the Katute intends ſuch Lands which maypaſſe by B 
and Fine, and deviſe his Deeds; and the Deed exrends to then, 
n , and deviſe to be made by copy of Ci 
Roll is not ſo, for that is only of Acts made in the Court of the 
Lord, it cannot be within the Statute, for Copy- hold ought 6 
be held of the Lord, and Tenant in tayl shall hold of the giver, al 
fo cannot a Copy- holder, which bath ſo baſe an eſtate. Au 
this ſhall be ſo, theſe miſeheifes will inſue. That is, thar thi | 
baſe eſtate ſhould be of better ſecurity, then any eſtate at the C. 
mon Law, for Fine ſhall not be a Barr of that, for it cannot be lei 
of that, alſo Recovery cannot be ſuffered of that, for there cannot | 
be a Recovery in value neither of Lands nt the Coumon Lav, 
neither of Cu Lands, for they cannot be transferred be 
by the hands of the Lord. 1 

And to Littleton he agreed, and alſo, 4 Ed. 2. which agrees with | 
this, where it is ſaid that at Srebenbearh, a Surrender was of C. 
bold Lands to one and the Heires of his Body, but he ſaid, thit 
that ſhall not be an Eſtate taile, for then the Eftace hath ſuch ops 
ration, that tllis ſetles a Reverſion and Tenure betw-ixt the Gier 
and him to whom it is given, but this cannot be of Copy- hold hes 
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par Rey aer againft Pewel, 


this cannot be held of any, but only of the Lord, and to the 
aber, this Eſtate doth not lye in Tenure, and yet he agreed that 
of ome things which did not lye in Tenure, Eſtate Tail may be, but 
land way be intailed , but Copy- hold Eſtate is ſo baſe, that an E. 
ue tall cunnot be derived our of it, ſo that though that cuſtome 
nay make-an Eſtate to one and the Heires of his Body, yet this can- 
zot be anfſtate taile but Fee-fimple conditional, and alſo be a- 
that they might have Formedon in Diſcender, but it is the 
and which was before the Starwre , as if Tenant in Fee- 
anple conditionali before the Srarwre, would alien before iſſue , but 
t was 0 Eftate taile, with the priviledges of an Eſtate taile before 
the Staxte, and to the other matter of Surrender, that is the ad- 
wittance of the parties which is an Eſtate taile , that doth not con- 
clude the Court, as it appears by the Lord Bark/eys Cale in the 
Commentaries, where the Eſtate Oy the parties is 
dot triyerſed by any of them, and ſo concludes, and prayes Judg- 


nat, Gr. And this caſe was urgued again in Trinity Tearms next 
r eee ings Serjeant for the Defendant, and he 
1 


there are three ions in the cal . 

, If Copy- bold land may be intailed. Secondly, Admitting 
that it may be intailed, if Surrender makes diſcontinuance. Third- 
ly, Fit hall be Nemitter; and to the firſt , he ſeemed that it might 
de intailed and that it ſhall be within the Statute of weſtwinfter 2. 
And firſt forthe Antiquity of that, he faid that Lirtieten placed 
that amongſt his Eſtates of Free-hold, and hath been time out of 
winde, ind is a primitive Eſtate, and not derived out of the Eſtate of 
the Lord, and the Lord is not the Creator of that, but the means to 
convey that afrer that it is cerated, and what iscreated then ſhall 
have ak the dges and Benefits which are incident to it, and 
ſhall be urſed by the cuſtome, an is time out of minde, and the 
Law dies takes notice of it, and be cited, 24 H. 4.32 3. by Hank f. 
Ira es Fitz. Na. Bre. 12 (.. and Brownes Caſe 4. Cotę, which is 

dot ſmply an Eſtate at the will of the Lord, but at the VVill of the 
Lord according to the cuſtome of the Mannor, and when it hath 
gained thereparation of Free · bold, then it hall be dircted accor- 
ling tothe rules of the Common Law, and 2- and 3. P. avd Ma. 
Dier 214. 60. allow. Copy- hold Eſtate to be incailed , and he ſait h, 
Hom t 00 Statute hath more liberal] expoſition then the Sratute of 
we 2. 45. Ed. 3- Incumbrance ſhall not charge the Iſſue in- 
I, ilſo a Copy-holder ſhalt have a Cui in vita, alſo a Copy-bold 
e the Statate of Limitation; and ſo upon the Statur of boy- 
— pretenced rights: And it is alway intended when a Statute 
= of Lands and Tenements, that Copy-hold Lands ſhall be 
that: And he ſaith, That all the ObjeQions which have —— 
e 
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made of the contrary patt are anſweted in-Heydoxs Caſe, but k 
rel yed upon that, that every teall Inheritance is within the Stam 
of Weſtminſter 2. 4 Ed. 2. Formedon lyeth of Copy -hold Ln 1 
25 Ed. 3. 46. Eſtate tayie is of a Corrody and office, which prove. + 
that Copy-hold-is a teall Inheritance, and for that ſhall be within 
Statute, 46 Ed. 3. 21. Gavelkinde Land may be intailed, 6 Aid: 
Avowry 2. 8 Rich. 2. 26. Copy holder ſhall be charged Wich RU 
of a Knight at Parliament, 22 and 23. Elis. Dier 373. 13. lu 
in ancient Demeſne were intayled, and he ſaid that the reaſon 3. 
that for that it is Inheritance and time hath applyed them to 2b. a 
ſtate , and ſo concluded, and prayed Judgment for the Dee 
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Hutton Serjeant argued for the Plaintiff, that Copy-hold Lank 
cannot be intailed, for that is but a cuſtomary Eſtate ; and the lay 
doth not take any notice of it, but onely according to Cuſtome, . 
there were no Eſtates tayle before the Statute, for then all were bee 
ſimple abſolute or conditionall; that is, either implyed, or by link 
tation, Which cannot be of an Eſtate tayle, which is not withinthe ' 
Statute of Weftminſfter 2. for no Actions are maintainable by tha, 
but thoſe which are by the Cuſtome, and a Writ of talſe Judgman: - 
See Fitzherberts Natura brevium, 12. 13 Ed, 3. F. Preſcriptin 13. 
that it hath no Incidents, which are incident to Eſtates at the Con. 
mon Law without Cuſtome, as Dower : See Revett- Caſe, and ſo 
Tenancy by the Curteſie, and there ſhall be no diſcent of chat tot 
' away Entry, and ſo of other derivatives: And he ſeemed thatity 
not within the Stat ute for three reaſons apparent within the Staat. 
Firſt, That it is hard that Giyers shall be barred of their reverſions; 
but in caſe of Copy holds, the Giver hath no remedy to compellthe 
Lord to admit him after the Eſtate tayle ſpent, but onely S»ipen, | 
and in this Caſe the Lord may releive himſelfe for the loſſe of bs * 
ſervices, for that the Stature provides no remedy for him. 
Secondly, That the Statute doth. not intend any Lands, but the 
of which there is actuall revetſion or remainder, and thoſe which ; 
paſſe by Deed; ſo that the will of the Giver expreſsed in the Ch. 
ter, may be obſerved , and of which there may be a ſubdiviſion, u 
Lord, Meſne, and Tenant, for there shall be alwayel a reweſn 
of the Eſtate tayle, and the Donee shall hold of the Donor aud nt 
of the Lord. 4 Godt nal ff 1 
Alſo it ſeems that the Sratute doth not intend to provide for u 
but thoſe for whom the V Vrit in the Formedon ordained by the Si 
og lye s, and agreed that for Offices and ſuch like, Formedon lyetd, 
if the party will admit Eſtate tayle to be diſcontinued. | 
Alſo the Statute intends thoſe things, of which a Fine may be ky: | 
ed, for the Statute provides, that (the Fine inhis owne right sb = 
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E of the Kingargned for the Plaintiff , he aich 
Dat ere are two Copies, fuſt that a Copy- hoſder for life 
under a 100. J. may. nominate his Succeſſor. Secondly; That ſuch 
Copy bolder after ſuch nomination may cut down A the Trees 
upon his Copy-hold and ſell them, and he faith that it 

[ant deen adjudged op the — _ Copy-bolder for life may 

Trees upon Copy ho is v0 » ween Po 

__ 271 J EA. ar tb Cann, ſq if the firſt — 
Abbe abe d. —— the nomination, the ſecond is reſoved 
to when, and it ſeemes to 1 that the firſt cuſtome doch not make 
3 to the objection that the firſt cuſtome hath been ad- 
— Bale and Crab, he faith that the cuſtome 

ad Ne caſiom 2s it is cis found diflersin points. Firſt, 
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and: et er ma 
= Dd we Era 
- warrant che taking of l 
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faction according to the intent ; of the Hatte, „yet if the Hula 
hath ſufficient , be shall anſwer for his Wife, as in 48 Cz. 4 


and 17 H. 6. A married wife shall be attached by the Goods 1 8 
Husband, he ſaich that there the res ſon is, that the Wife i u 


rable by che Husband, but this is only to make him to a 


he againſt whom aca en, by this ffærute 10 . 


property , and in fuch caſes a married:Wife tba ll not be punubel, 


Parliament Weſfwiaſter a. chapter 25. 1 A tha ö 


if a Diſſeiſor faile of Record that he shall be impriſoned, 


for this is the ſpeedy.remedy , but if a married wife pleads a . ; 


and fujles of Oh to the Jury; she 8 d, 


pot ies iſe was brought againſt che Husband and the be Wach 
Husband, an neee ſee 1. IO f 


e 


3, Nosband pleads — 8 17 
— = 


incxines the Exception which is 


rel: that the Wife hould Dan 
* . ſe 28 ad rigs = 


of ps eel 
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pat. Doffor Huſſey: Caſe. out 


that the Judgment might ſtand - 
ul 3 t for — eee 2 and he ſuppoſed Hat. 
dus it i in the choyce of che lader at Judgment he would- 
have, for be ought to have —— Her the value of the marri- 
and it remaines in the diſcretion of the P/aintiff, what judg- 
— de will have (that is ) upon the Statue, for to have the cor- 
porallpuniſhment, or allow the Defendant: to be ſufficient, and fo 
to here judgment for the Damages, and the value of the Marriage 
wichout any Impriſonment or juration; as in 29 Ed. 3. 24. 2 
1443.52. where the queſtion 2 — 0 voto _ 
2 Rich. 2. Damages 130. Hani ford demanded the queſtion, i 
285 ought to inquire if the Defendents were ſufficient or not, 
2nd it. was reſolved that they need not; and in 34H. 8. Trinity, 
Ret, 347+ there is a Preſident accordingly, hehe: the Husband and 
the Wife were found guilty x and the was founded upon the 
Starmte andC apices awarded againſt them l to the fayling of 
the Record, ie is reaſon that the Wife ſhould not be impriſoned, for 
n Pleas of the Husband and his acts, and in the 11 F. 4 
51. and 21. 4 4 in Aſſiſe the Wife was received, and voucheth 
4 Record. led, an i no judgment upon that againſt the Hos 
band, and the Wife was impriſoned; and fo upon Allegation of 
8 the Wife was impriſoned ; and ſo he concluded, and 
| jad For the Plaiurif; and' at another day the Caſe 
n agai Montague the Kings Serjeant for che 
| amarryed Wife was not within the Statute of Weſtminſter 
ae, And be ſayd, eme ee courſe for underſtanding the 
Statue, is to conſider three rhi 
. Heſdzhi Common Law before hs making of that Statue: 
Secondly the. qa that the Statutè intended to remedy : 
Aly ſons the Statute intended to remedy ſucti 
michele: And orhe he intended that, at the Common Law, 
before the making of the Statute, the Remedy for Raviſhment of 
dnof Treſpaſſe, as it appeares hy Fitæ. Ns, Bre. 
| ras quettioned the Pnintiffsbeuld recover the Body 
tDammages, or Dammages only without the Body. See 9. 
I 4. Bd: 3. 204/ 27. H. 6. And then there was no greater 
manent ,-nor other remedy for the taking of the Ward, then 
x other goods, and forthe remedy of 125 a har 54 of 
5 ? fen. 2 op. dy which ir rovide * ar ife 
Nin er ref or 2 *chen th e Phintiff ſhall re- 
es for te And not the value of che 
Walz e be married,” ehen the Guardian mall re- 
ane the value of che murtiage, and if be shall not ſarisfie, then he 
e Lagdeme / 0 have perpetnall Im buen, 


75 
211g 
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nd the punizhments:: inflicted by the Statute, Beit W 
Then the ens wich are within the, Statute — + | 


for inall penall Lawes , the perſons and the penallties are the thy? 


to beconfidered , and to the perſons this Statute faich tha 


2 
for anochers Fault is not to be punifhed, and be ſaid, this : 
fecred to Dammages ,28 well as: to Impriſonment, and | in dang 


loſt caſe, and the Plaintiff without remedy for Action of of T 


lies againſt che Husband at the Common Law, for, for ae 


paſſes at the Common Law done by a married Wife, the 


ſrall de puniched by, payment ofehe — 2nd cots whih nd 
recovered : See 14 H. $. and 9. Ed. 4. Bat n 
which are penall and inſſict corporall punizhmeur there otbewig 
and as the Srarwre of 23 Eli. — Reckfiots for not . 


. ſorting to Church, ſhould forfeit twenty pounds for 


and reſolved that this ſhall extend to a marryed Wiſe, ext foe 
the Husband ſhall be lyable to action: But by the third of {ak 


there is ſpeciall proviſion, that the Woman ſhall not be ſubjet 


$a.moneth, but other puniſhunrnt pended fork, 


twenty 
—— —.— — eee and On nad ſhell be — 


ſo — ſha not pay 
; Vponibe — wed ie Wert rai a 


bur de ſpake i, ſaich the Reporter Alſo the-words of 


If the Raviſher cannot ſatiche, -hevhalt abjare the Realme, vn 


tuall Impriſo | , and che Wife cannot, by any 


e ſatisfaction, for che cannot bave any Goods; ſo as this 1 
is, the Hate mou. 3 paration , either b wy 


ee 8 asf, 7. vaathe 


Damages, 28 in 8 H. KM 
Woman was Impriſoned for ik 
a thedeath ; who was brought into tht * 
Court and 1 and inthe 1s 8, 11 H, 4: 54. It iv marvel that the } 
1 ne Weſtminſter 2. gives the tothe Heire, inſotruchihu 

reſt appears to the * Andfor that Hil ſaith, Tia 
che 2 was not made by thoſe wich were skilled in the les, 1 
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led ;1 S0 if a marryed Wife fryle of a 
Bi 2 25 i 2 1. e — 


—4 pe — and: for no other cauſe; and to the 
x of 34 H. 3. which hath been cyted here _—_ the Hus- 


Wife, and Judgement by defaulr againſt and upon 
.. — rded againſt t — but- this is onely for 
2 bs but not for the Damages; and alſo this Caſe dif- 

p that, for here the Husband is found Not ny: Alf it 


bole ad, eee | 
the Damages recovered againſt her, 


ene . e bee en a Hos 
wap waſte/ Ts brovghe apainft 

dach, end be Hurband dyes, and the Wrid abates, forthe — 
dreawil res aud rhe Wifesball not, amp. _—_—— 


nd after > ic and av: rr ace — 
uud tb 3 
1 te Wife, and in this hee ſhould 


ee £ 
vn oftreipalſe, — — — 1. 
aſequence i led — Segnr, and 


i with 

„and his Bod 1 and by conſequence 
= » abjured alſo may make an Executor by ig con- 
| exof her usband, "ka edmuring. that ebe coukd'not; then the 
emedyis giren againſÞthe Heir, and the ſhaſl be within this $16- 
2 her Stat ha- — time of the ſaid King, e 
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Buruham againft Faywe. 


vil 1 
the Starnteof Weſtminiter 1. 37; And shall be a ny 
and «hall he impriſoned. whether the Husband Joun with ber, bay 
as it is adjudged 86 Af5/e J. for all St a 
all w.ong, a married V Vifeshall be int ew! them * 
9 H. 4-6. Bat the pleading of r there the Plea then L 
of the Husband, and fo fayling of Record, upon the Hanes 
34 Ed. 3. as it is 16 A ile B. for the Husband propound nds the eit. 
tion, but if the VVife Ne then she malt 
within the Statate and shall be impriſoned, 21 Aſſiſ:: Soif a ; 
'VVife make a duall diſſeiſin with force ſhe shall pci þ 
4.J. 6. 8 Ed.3. 52. 22-64. 2 Damages 20. 27 H. 6. Ward ui. lot 

55 the Preſident, Trinity 33 H. 8. Kot. 347. in a caſe between P 
Earle of De ERA and hie WVife in Nπ0 
ment of Hard, at the Ni priws the Decendancs make default, of 

the he td was, that the Husband and the VVife should be tum 
and uponthat he inferred., that the Husband should be ſubjed ui 
21 with che damages, and ſoit is taken upon the ne 1 : 

x the hall be charged: wirh Debt för che lr 

. e Wife, and aball be impriſoned | forthe not payments 
it, as tothe verdict it ſeems that this ĩs „and it hall be n 
died the VVard was marryed by the Defendants, as in 33 &m f. I. 
dict 48. It is found by verdict, that (Halter enters, and 
that 1 sball be — inthe ifs of the Baſtard , or obe 
it is noting worth, aud inFalwoode caſe 4 Cake, the Jury — | 
| dant acknowledged himſelf ro be bound, and thi | 

rhall beintended tortefarnteof 23 H. 8. and ſo het 
though that þ it be at f that the V Vard was married hy d, 
Defendarcs, yericadall be $ incended ;norwic bituoding chit 
ching is found , but Only that be Appested married and ſolle % 
cluded and prayed judgment for the Plaintiff. This caſe vn l 
lemaly argued this Tearme by all the Juſtices; that is, C. 
meſley, Warbertes and Foſter, and upon their ſelemn * 
Coks and Walmeſtey were of opinion that a married wife is not with E 
iathe D and Fafer were of che contrary opinion, - 
ac ads reaſon of th ORD in opinion, the Juden uu 


Wy 9. Jacobi I 61 11. in x the Common Bench. 


Purnham againſt Bayne. 


| TA —— A Man (iſe of diver Lands, the the halle | 
them were ent E. 1 re. ] ö 
againſt him, 3 — fr and if all Ke hae wh whih 


years, and two ITS! 

Neb it of Sir T how (Cube, and 

SIE the poet] the halfe wa ſerten- 

r at the; Suit; of Sir 

1 ro e — 

71 was extende poder, wv he 

Suit ſt EI, all che — was — — and al abe Juſtices 
that the Extent. was void, for t . to extend but 
= of as, wick, eee >; A. ; Was. but the fourth 
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ext Atto ies, e Grantee acknowh 
e ten bn Haste, the the Conne ent 
n 4 l Rey av 
wi, dad 


. Agr 8 2: . ag * Heic of Executers ſued 
the] wth — 5 tion wich ſacisfa- bo aſe the 
8, ſee the en f 23 H. 8. for ſuch courſe. i ip the Erche 


„ Examine, 205 ae elk. c E 
Fes he Ju can quis 


5 Tan Elva 17 — boo. e be upon a 
Bill againſt 4 Alia, Techro | and che Bill was made in this man- — 7 8 
der, Qemeraudus, that 1 e ele, do owe and am inde b- 


red | 
40 


Hamond againf Jeth 16: pant 


ted unte — dym of ten pound, for the men : 
whereof, Thinde . and after the po wits | 
neſſe) it was thus — that the faid e 
Zetbro-be not — to pay the faid ten pound untill he recs 
vers thirey 7 ped obligztionagainft' 4. B. &fc. And in the | 


Count was no F this Subfcription ; but this zppem 
whentho Defendant prayes, h ing ofthe Bill, ißt uh 
ener Vie of Record an pon that th Defendant demunti 


in Law. Har Serjcane for the Phinciff agreed, chat if it had ber 


inthe Body of ebe Bill, ironghe to have been contained in the Cour 
to inadlo the Pini eo h) an, bur rhat which is after ( in xt. 


neſſe) is us passe N of the Bill-, ' and for that it need not to be t 
ren prep ms 6.15, 76. Arking which doth _—_ 


the NHuintiſ tu action, need not to be c in the Coun, 3 
6. 6. If the condition, be ind orted or fubſcrided, it need not hos 
tained iv che Count; but if it be contained before the (in witieſe 


chenir ovghrto be containedin the Count, 27 Ed. 4. 36. Ham 
bound to 1 — carries two hundred bu 
Houſe, there the condition is ne andic * 


inthe Coon for de 

- 3 od dith 
wed; dut j one 

road} dee Prbe cif 


et 1 . it : 
Count : and'in this pall al this 18 vn a condition Pre . 


dent 3 nothi for it is, that he shall not be compe lled to 
; untill ede thirey ond, and! ebe. 


— — wa iris 3 canli | 


the part of the Defendant, and it is adjudged in fad. taſe, "that 

where a condition is precedent, there it ought to be contained in 
the Count ,+ but it is ſubſequent, otherwiſe. it is. S0 15 H. 
7. 1. Grant, that we the Grantor is promoted to a Benefice that 

e ought to give to the ten pound, this is precedent, but 
in the pri Veteben caſe it is a Condition or Covenant: and 
ehat ĩt nent, yei it may Ray the Suit as well as an acqut- 
rance, hich? in to be an a<quirrance if he be vexed, otherwiſe not, 


but s condition that he shall not fue che Bil is wid , fori it is conti 
JT, 


ich was ra | 


I c ER 


== 2 


hs n & A 8 wes 


part! l. Hamond egeivſt Jethro. 


to that, and bares him of all che fruie of that, and precedent ron- 
Joos may be placed after the ( in Wirneſſe) as well zs before, & be 
prayed ] for the Defendant : Cob cheife Juſtice faid , chat 
thi which is after (in witneſle ) is not part of the Deed, but may 
be a Condition or Defeafance ; dut if it be not ( in witneſſe) in the 
Deed, chen it ſhall be parcell of the Bill ; but though that this be 

N n it Mall have his force as Defeaſance, 

ſen on ee Coum; for in Bonds and 

re there nend ave fock firie> ende av in Ether Needs, 

and for that this ſhall be a good Condition or Defeaſance ; but then 

the Defendant ought to have that ſo pleaded , and not demurr, for 

7 _ Bil conditionall. VV arberten and Fofter ofer agreed, 

did not gainſay it, and for that it was adjudged forthe 

„che Defendav? did not ſhew cauſe to the contrary , by 
heh ad 1 which was not done. 

Note, k was adjudged gre theJuſtices, that 8 22250 Joes 
of all-apnuall ſervices ju [tm run avowry, but not in 2 
Afiſe, but of accidencall ſervices ives ſeifin in Ae, and = 
man cahnot r for this is more ſacred 
ert eee Fs the moſt honourable : See 43 


Ed * 4:3 3 N * 
. 5 | noraty;bark dye, e Execntor drads 2 
. een ht: ; and norche Bays ff ing: 
of cham both, for aPerfacal — of borh par» 7, 75,7 
all TE dee 8 5 
80 40. 17 3. 8. 
Debe and the 


| Fas 7 ac 1 — Tee the 77 the — 
| ' chargeable , notwithſtanding che pleading and admiſſion:of 


Note, hat was4greed by All the Juſtices, that ther aw of 
| Merchants, if two Merchants — in Trade, that _ increaſe _ bold, ” 


of that, e ye, the other ſhall not have the benefit by ſurvi- morgf Mer- 
vor: Ser Fleet, Natura brevium, eAccompt, 38 245 And s to bave 
ſo of tuo Joyng ace Merch nt j: for ub —_— 
lich. there ate ſpwr eie gi thiris; Merchant * * d Yi) 
| taten, —— — 3 and Metrhanrs x1] * 4343 
e 0 
Tur errgſtird, inter Alarm bend lernen won Bain. 
Beete TO Atbitrators awarded, that every of the part es ſhould 
O 2 pay 


pt 8 2 
i 


100 | [yd mille againft ir bo, Purt Il 


pay onely fre {tilliogs for writing the award to the Clark, ind 

9 ird was voyd to that part, and good for the rh | 

þ ow for chey cannor award a thing to be made to a ſtranger, | 

Alien uon the Action upon the Caſe was brought for theſe words, He isi. 

Caſe for words, zening Rogue; and hach cozened: Richard Wood: of thirty pound, | 

and goerh about to doe, che like by me, and agreed that the ad 

doth not lyie-:. So for Rogue or/Tozener, for it is without aſperſin + 

and gentle, and words ſhall be taken in the gentleſt ſenſe. 

Deviſe that - Neviſe that Executors ſhalt ſell Land with the aſſent of 7 fs, ; 

t ſpail if J. S. dyrs before that he aſſente, the Executors ſhall got d; 

Je Leen notwithſtanding the death of 7. J. was the at of God, ud ne | 

life time of F. Fi they could not ſell withqnt his conſent md 

it was in the Caſe concerning Oy Schoole, of Foo te | 

un *erSchoole- Miſterwas to be hs the head Schoole-Maſi f 

with the aſſent of two cheife Bailiffs it ſeems the head Schock 

ale tt Maſter cannot place without their conſents. ET | 

4 Tiwneincor- © Note; it wasfaid to be adjadged thut the! Inhabitants of x tou ö 

aui wird cannot be incorporated; wirhout the conſent of the major pan 4f | 

the conſent of them, and incorporation without their conſent is void. 5 

Ke ok. 2885 In action upon the caſe, the caſe was this, The Brother of the | 

Action on tle Defendant ſpoke theſe words tothe Plaintiff,” that is, Thou bel, 

hn tt thon Gone od, thou baſtNolne'« peice of Siſver fi 72 : 
„e een roy go xs oe the Defendarit” layd as infued, chat is, 

wich Rrocher puke re Iwill juſtifie it, and ſpend the | 

„ 2 and it ſeems to the Court, thatthe 

EE gaidſt rhe Defendant; inſomuch chat deb 4 

tir Count Sele — hs _— -juiified the _m_ | 

ſcanda los words to be true i as in theſe Engliſh words f 1 

That 1 1 r res- s i Thee this vn not 
tien. 2214} 325 3 4116-5 v5 * Ir 


on” 


e 0 nor : 
Sho =; | r = crow 8 


Award void. 


no Fmt 
iff ame W 
D 


% N17 2007 


Cui : | — 


Part Il. Patrick, againit Lowre, 


Michazlmas 9. Jacobi 1611 , in the Common Bench. 
| Patrick ageinſt Lowre. 


down upon the Land and receiving food 
but ſome ckought that beaſts could 
not be riſing and lying down upon a houſe without a Curtilage. 
Note that it was agreed that allproceedings in inferioux Court, priviledge ont 
- aftera Writ of Priviledge delivered our of this Court are void C and of higber court. 
defate no Judge ) and if they award Execution, this Court will diſ- 
| Clargethe party of Execution. | Es 2 
„Note that a Fine was levyed between Charles Linse and VV aber Fine amended, 
| 494 wilebe Foote: of dhe Fine was Langir, ànd it was amen- 
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Mich acimas q. Jacobi 1611. In the Common Bench. 
Hamond St rangis Caſt. 0 


Feeſfurnt to a e Father for a valuable confiferation infeoſſa his eldeſt fon ul 
Son aug Heir Heir, and adjudged that this was not within the fl io 
— eng thoſe , Who infeoff their eldeſt Som, nor a valuable confident. 
: On. : 
4 85 the perſonof the pam 
| es the Tenure, upon _ 1 
they nent ie. ; wad he it is found for the _— 
and agreed th ; 
— of the | 
tfrhe j opon t heb | 
hath no pes, Þ but out TRE 2 9 979 21 the which 
was _ e ſfatate F 11 H. 8, 19. tho ſhe ] 
ele We * The Te of a ex. was che twelf puer returnable, th. 
ens” I The Tyr if Favin 3 day chat the Tefr was, am 
mended aſier . — and to be made accordingy © 
verdict. the Rull, the which was donenccortingly , ſee 7 Ed. 4. forms 
ning of Diftringac which was amended after Verdict, and 
one of the Prorhoxotariet ſryd, that i Venire fucias bare date in the 
vacationafter the Tearm retutrable in the Tearme before, ui 
was arhetdedacrondingto'the Roll, ang the principall caſe ws | 
the Roll was upon the emeting of the iſſue, therefore you mul 
cauſe to come here twelve good and lewfull en, who neither, th. | 
within three weeks of cMichaelmus, undche recurn of the funf | 


cies was made. pern 
M. chaelwar 9 Jacobi 1611. in the cox Bench: 
John Weekes Plain, Edvard Bathurſt Defemlan. bf 


E je Qione fir- LSO in Ejet;one Firms, upon the J of the the 
1 - the Defendant pleads not Gau * und . ante 
aforeſaid Leffor, likewiſe, where it ould have been, and ther 
forelaid Plaintiff likewiſe, and it was amended : See this Caſe after · 
wards here the Ca ſe was, the Defendant pleads, that be is f 
gꝑuilty as the aforeſaid Weekes, which was the Leſſor, above 5 
him hath declared, and upon this he puts himſelf u pon the Co f 
and the aforeſaid #eekes likewiſe, whete it ſhould be the 0 
Joby likewiſe, and after verdict upon ſolemge ä this au 


1 


L Ld * * 
zin 11 pramſẽ againſt Worthinge. 


Cele, Warbureon, and Foſter, and Fefter cited 2x. 
5 6. to de direAty in in the . and 14. Ed. 3. A- 
mendment 46. Ed. 3. 14 and Wurburtes ſeemed that 
feſt, thatis for the eforeſai Wekes, &c. Is not materiall , 
mndche ft ſha amended, inſomuch that this doth not alter 
-marter of ſubſtance, C oh ſeemed that chis was OO 
e fame Tearme d che Common Law, if it were before Iſſue 

7247 FH. 6. was immediately before the fat wie of 22 24 
ber in anorber tenrme it was not amendable by th Common Law, 
wor the frust of 14 Fd, 3. doth not extend to that, is doth not 


exend to 2 Plea Roll, 46 Ed. 3. 13. accordingly , butthe Hatzte my 


whe ney ol miſpriſion, in the Plea Roll, or in the Rec 
able, 26 H. 6. Amendment, 33. g and 10. Ekz. 
— And the difference is, where there there is an Iſſue 


ertothe Juſtices of 57 prixs to try that, then ano- 
3 — be afterwards amended ; and he faid that it was 


— Blew Read o Fexare i in the Exchequer, 


iffion of thefe words (and the aforefayd Plainti like- 
Ie ) hat not be amended, but in the principall caſe here, they 
. and it . amended according: 


Wache 161 1. 9. Jacobi, is the, Common Bench. 
Prowſe againſt Worthinge. '" Leonard Loves Cafe. 


Jon Eons ſpeciall verdict, the cafewas this, Leonard 
II. we the Grand-Farher was ſeifed of a Mannor held in cheife, 
| fan and Lands held of a Common 22 in ſdeage : 
= ure Sons, Them, Wilians, 5 & Rich- 
Eres Er. covenants to convey theſe Mannors 

to the uſe of himſelf for his life, without impeachment 
miſt and after his defeaſe to the uſe of fuch Farmors and Tenants, 

10 ET del th ale in ſych Grants as he ſhall 
Ke tpem and after that to the uſe of bis laſt Will, and after that 
im his fceond ſonn in tayle, the Remainder to 


Ejectione fir« 


me. 


0 his third Son in tayle, the Remainder to Richard the 


* tiyle, the Remainder to his own right Heires, with 


tion, and after makes a Feoff ment accordin to the 


ne bern 5 and after that p haſes eight other acres held o another 
comwmn perſon in ſoeage, and after makes revocation of the ſaid E- 
- 1 elde demo and Lands which were not beld by 
_—__ , and after that makes his Will, and deviſes the 
Foe lar be purchaſed as before, and all the other Land * 


Dodridge. 
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Prowfe againſt Worthing, Fl 


of he had mages the Revocation to 7 hema his eldeſt ſon, & thelly 
Males of his body for 506. years.,: provided that if he alien, n 
without Ive, that then it ſhall gemaine to i lia bis ſecogdi 


in tayle, with the like proviſo as before, and aſter dyed; andthe ly : 
ry found, that the Lands whereof no revocation is made, , Exceeding: 


parts of all his Lands, I hama: the eldeſt ſonne enters the 8 han, 
purchaſe as before, and dyes wirhout Iſſue male, having Ii 


Daughter, of v hoch this Defendant claimes theſe ke cigh Actes 4 


the P laints chims them by i illia the ſecond Son. 


And Dodridge the Kings Ser jeant argued for the Plainif, 
ingthat the ſole queſtion is for the 8. acres purchaſed ; and 1 
vile of that be good or not » by the Frmcg of 34. H. 8. And tte; 
the point is only, 2 1 e Lands Lands beit in cheiſe by Lag 
held of a common perſon in Soca 42 


ſervice, and ot er La 
by act executed in his life time, more then two parcs 
chaſes other Lands, and deviſes thoſe, if the deviſe be 5 — 


And it ſeems to dim that the deviſe is good, and he fait 8 
| we panig 
And this Judgment hath beenaffirmed by IR Eero, andiheds 
viſe to Thomas. and the Heirs males of e. dy for 5co. years; 5 


been ad judtged in the felfe ſame caſe, and beta een the 


iſpute it 2 41 


good eſtate tayle, and for that he would not 


two Judgments. But to the other queſtion hee intended that theds g 
viſe was good. good, ary tharthe Deyiſor was not well able to doe itt 


Seatwie of 34. H. B. And hee intended that the fatwee authonled 
two things, 1. To execute eſtates in the life time of the pu 
advancement of his Wife or Children, or payment of his 


for that ſee 14. Elix · Dyer , an chot ny be done alſo . — 
mon Lw, before the of this fat#te. But this fat ate tem 
to ttt parts, and for the part makes the Conveyance 30568; 
touching the Lord : But che ——— to diſpoſe by Will z n 
where he cannot diſpoſe any part by the Common Law , if x he 
by ſpecial Cuſtome , but the uſe only was deviſcable by the m 


Line 5 & this wasalcered i into poſſeſſion by the Nature of 27 H. 
then cometh the Hatte of 32. and 34. H. 8. and enables to deri 


Land which be wan rs pak tne of the deviſe, or which he pur 10 
afterwards, for a third . Land ſhould remain whic 
made; and if a third part of the 2 


at the time 'of the devi 
remain at the time of the deviſe made ,. ſufficient ſhould betaken® 


of that; but if the Deviſor purchaſe other Lands after, l 
wholly diſpoſe : Ay for that it was: adjudged , Tris. 26. Eli! 
3 Ive and Stace, That a man cannot convey two parts df 4 

y act . in bis life time, and deviſe the third part; 


2 218 eld by Knights ſervice ; and a lſo be relyed upon the . 
the Fatare, chats is, having Lands 1 
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hal eitrended Tha cha == 5 
ſe is, t 8 to that is 

De Beers to be at the time of the 
Deriſor was not having 

Tenant 

5 


En 


5 


yamd: ads 
5 


prin» 
a and — to o de Queſtion: eee 
ee ED — 
all the e en snoibaring 
—— but char * 
2524525 nd — 5 of which wie meet — 
receipt of the profits, cannot be by 
bak feof — mages Ar an eſtate tayle, f m,ꝭW n Ron i 
E lee lure ty 1 — 
e un: 1 
date bonum, it was del that che Plaintiff had reverdior 
diſeended from-his Farher;; And io bach received 2dvanchment. - And: 
i ſermsehar was no ple, in ſo much that the reverſion d 


epende upon 
le. and upon which no Rent was veſervetl; and hd - 


amen Soof « —— —.—.— 


of che Father: And fo ber ror 
—— that if a man deviſe 
E bis 1 Ke 
eviſe is — for all, For — D r 
of his dearh,, 494 6 de conciadedchurcbo - 
iſe 


tos 


106 


| jaar 624,16 Alk 
2 22222 ee Judgemene for che Plan Hague 


the Defendame, bechought che contrary, and bee 


IS = 34, of H. 8. men were — 
_ cannot provide for EE 1 


any Land and for 
ar for payment of and for remedy 


Will : and then — — we inconvenient, and 


ts 

the fata of 27. H. 6. tramfem ——— eiihudrathiin and then as, | 
ther uſe not land was deviſeable — 10 wit N 
ve 


this was found to be — after 


then 11 a 06:32; M. A. made, — 


Aarlabnicg, ai thoſt which did enfeoff their 
ment hy the Fatber to his fon and Heir was void 
ſaumte this ist dfor 3.pants, — the 3d 


—— the Lord z bit as to the party that is good for ii at 


. — Ln Might ele Then tocoaſider in the caſe here. 
al —— that the fte requires; and to that here is a pe 
which was y riſe df Land held by Knights ſervice in —— ; 
perſon which then was having within the fam 's, | 
C ˙ W 1 wu 1 
r —— to that he ſremed that ſo, notuch 

| idatit may be ebjeced,;, thut Here is: no execution to the | 
tchildren; inſamuh that it in firſt:limited to ſuch kamen 

| — — this is no i 1 | 


9999 —— of bis laſt Will Thirdly , ao 
uſe of ſuch perſons ro whom he deviſe up 


—. Wal: Barthefe nre noimpedimence, for the laſt i ne. | 


Beating ESC inchelife mn. the Tenant ws 


l in fee ny lia ve formas in remainder without 


— 

——.— 5 time * the Conveyanee | 
—— — And not with ſtandigg 
. — Due is ſo much _ 
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error timer, eum, ay ca ery cove Lig 


—— mo} all — it (hall — to the livery, and 


: nor ſeiſin to the third pare : 80 if he make conveyance of the 201. 
yeare,, and leave the ſaid acre held in cheife to diſcend, and after 
that other Lands to the vn ue of the third part of all the co 
teynnte of che 20 l. land, norwithſtanding whieh, fot the advaneol 
ent of lis Wife, Children;or-payment of his Debts, for he had a full 
 chird part at the time of bis death , which difcended. And he fuppo- 
fed that the having of a dry reverſion depending _-_ the eſtate _ 
* wit hin the words and letter of the Stat ut, and 
he agreed the eaſe put in Butler and Bakers cafe ;thavif I. man 
dees Socage Lands, and after alien his Lands held in cheife by 
l 1 bee Nur c his is good. So if he had made a 
reſervation of his Lands held in chiefe to himſelfe for his life, info 
much thar his eſtace in that᷑ ended with his life, and hee remembred 
the caſe cyted in Bret and 2 caſe Comment. That if a man de- 
Serke ebe he hat nothing, and after hee purchaſeth i 
if it be by expreffe name. But when 
nan hath od partyof his Land, the Statas/ doch not ina- 
3 Reſidue; but he harh done ali, and 'execuced all 
| | . Bot he agreed als 
| fo, that! e fereron i not ſuch a g of valve, which 1 
the third 2 CRETE tis uncertrine, u hunde. 
and the other of uncertain value contained in Perle. and B. 
wor And alſo he intended, that the remainder could not tale 
infomuch that the condition is precedent , - and. it is not found 
5 Sonne — ahiened, cafes dead without Heir mate, 
{ prayed * e Defendant." 50 das 
ts. Rent, the Plaivriſ pleadan 


. — Ladd made befbre the Sratatt᷑ of (qui 44 


i term) by which 62. 8 d. is only teſerved, and de mans 


be'tha 3 3 is 1 wag 
02, 10 7 4 7 
3 dare; ti wes 


the Frarwte of ( — Prerri. 


warmadeinthe1s. of Ed. i. affo .it'dnghr to be 
— teh 1 Fer 
ing after the beginning of his Reign ipeion.' But if a 


with the Las aVerments was was good. ; 
Taste Obligation , md corhet deb b er — 
| or, 


Obligation, 
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Debtor tothe fume Debece of and ek 
Ry. — ans 1 


Earlof C Cumberland and Hilton 


— . heemes.giohe * Larter \facins 7 was returned 10 4 

(The execution of this Wrie,doth appeare ina i 

Punnell bed za chi Weit) and che Fannell and names of the Jung - 
berween the Earl of Comber/and, Plaintiff, and T bam Hilton Bü, 
Cant, in a plea —— de in a plea of Accompr, ul * 
yet after T mi day was given t , to amend tes cheeks] 
turm, which was dope agrording din ly. | 


4 it 411 F 5 


dc, 1651 9. Jacobi, 5 in ile ch ö Fench, - 
Tun Croſs Informer, r, ogainſt We avs” 
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eee — 
de making of this Stute, which decks | 
a Ingroil SI n be conſidered, if the l 
ration, be fuch an Ingroſſer.whichs i. 
he ſeemed that no, for he ſaid, the l 
Wee e 
dead Vieuails * are the va 
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againe., and ſo is not Tory gg, BY 
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nn ects, . dead . vals: and 
thathe Gad hari hach deenadjdged, that. a. Colternoogerwhd 
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| ae ſell againe is not within the words (dead Victuall⸗ 
* Flower and Meale are things of aA Victualls * 


that 


plevia 
nor of 
dot charged 


ſell it again 
he inferred 
had 


Wheat duying.of Corn grow | 
po ir pars of that in _ is not the ſale. of. the ſame thing a- 
gein, and prayed Judgmene for the Defendant; 113 
- Daodriage Ser jeant of the King, for the King, aud the Informer 
ſappoled the contrary, and to him it ſeemed , that thete are three 
things coaliderable;, upon the. Statutes: That is, the Scope, the 
letter, and the offence, and to che offence, be intended tbat it is 
the offence which is cont aigaed in che Information which is provi- 
del to be paniſbed by the Statute, and he faid that the offence is 
confelled by the Demurrer: And he ſaid there were divers good 
hes againſt Ingroſlets before the making of this Statute : But 
| Kwasnct defined who was an Ingroſſer, a re Os 
a that 


* 7 3 "LF 25 W/E 
* 8 3 25 be. 
p . d 4 
| | q 
Croſſe againſt Veſt wood. Partly, 


that fach Male fur: eſcaped withonr' puniſhment. And: 


there tte three notable Enemies to the Common Wealth, fir bu} 
ſtallers, ſecondly Regraters, thirdly IngrofſerT: And forefhlly 
is he which prevents the Sale in open markett, Ingrofſer is þy 
which ingroſſeth in his hands, and Regrater is he which ſell ain. 
and he which will be an Ingroſſer , will be a Foreſtaller alſo 1 


4+ 


ſo of the contrary , and theſe offences make Dearth, and r 
their gaine is called a (wicked gaine :) See the Starute of zu M 
1. Raftall Foreftalters 1. And they are baſely to be eſteemed, u 
marchandiſe of Marchants, becauſe they cannot gaine unleſe g 
leaſt they lye : And this Statute hath given a livery to thoſe u 
lefactors by which they may be knowne, for he bath then 
cribed and defined , and this is the ſcope of the Statute; tbiig 
be conſidered the Letter, and for the better intelligence of thy / 
he confi ered the Body and Provi/o of the Statute, and tie b 
ſelfe to an Ingroſſer, and would nor 'meddle with the other ofa : 
contained in the Statute , the words of which are, whatſoever . 
ſon or perſons ſhall ingroſſe or get into his or their hands by bum, 
&c. (other then by Leafe,c&c. ) and Corne growing in the fei 
any other Corne or graine, ec. or other dead victualla whatſoo, * 
ſhall be accepted, reputed, and taken an unlawfull ingrofler, & 
And it hath been objected that it is a penall Statute, and for tha * 
ſhall not be taken uity, and alfo is declaratory, and for eim 
alſo ſhall be taken ſtrictiy: But he ſuppoſed , that admitting u 
the offender contained in the information be out of the Layer df 
the Statute, that yet he ſhall be within the equity, and that iu 
Statute ſhall be taken by equity, but he intended firſt, what wy | 
within the Letter of the Statute, for Wheat made into meales | 
Wheat, and Barley made into Malt is Barley, and fo it is containe( | 
the information, that is, that he hath bought Wheat made in | 
Meal, and allowingthat Cors is victuall, then fortiori, mealu d 


victuall, for it is a degree neerer to the uſe of man and to ſuſtenanc 


and by the ſame reaſon that ic is not victuall, inſomuch chat not 
rhing oughr to be made to it, before it may be uſed, by che ſome (th 

ſhall be no victuall, for that ou to be boyled Or col, 
which is another thing alſo before it can be uſed - and he laid thun 
is the ſtaffe of ſuſtenance, and of all dearths, the dearth of Meale ni 
Corne is the moſt greateſt, and he which wants bread, wann 1 


ſon 


other vicwalls, for all others without this breedes any 
for that Corne is the victuall of 'vitualſs ,-and ſo he ſuppo 


dy equity, notwithſtanding it be penall, inſomuch that it is fo 


pPubficte good, as the Statute of 23. Ed. 3. of petty ! 


2 
remaines Corne, and admitting that not yet it is within the du 
(dead victualls) Alſo he imendes that the + Statute ſhall be rakes | 


pm 'Crofſe againſt Weſtwoed. 
the Maſter oniy: And yet if I Servant kills his MiQtris „that 


tzules 
ſhall betaken within the Statate: And ſo if x kills Hi 
ſſer aſter that he is de arted out of his — — — 
ved during the time that he was in his ſervice this ſhall bealla with- 
e 
ſoofthe rates of i 3. and 27. Elie. of fraud upon — on 
and yet all theſe fat ates are penall: But inſamuch tha To 91 
made forthe wrt pea „ and for puniſhment of — ebich 
tend to the contrary hey ſhall be out of the „ 1 
beimended that the ame thing which was boughe was ſold —— 
focit is coofelled by the f jon; that he hath ſold Me . 
i vn not the thing that was firſt bought, and if it were "ks — 
before chat che water was put to it, the putting of w — 
doch not make alteration, and is contained in th * — 
that the Defendant ſold the ſame meale that he had — 13 
name of Starch, and this is eonfe ſſed by the Demurr — — — 
if meale be victuall \thea he bach ſold meale viuall by the —_ 
on; On, that ir is not the Gme thing, inform ry 
the Replevin doth not lie, for the meale after that —＋ 
Lurch, he faith Replevin doth not lie for the Corne it ſelf i it be 
not in bags, and if the meale were in bags, notwi — — 
water were put; to it, yet Replevin lies, and Rn ef 
chu ſtull have a la I = 
2 ſeamble, that this is made agai the — — 
f t a eget aps ey lg 2 objeclion that the —.— 
decla . j not. . * 2 | 
—_— Mee then all the — nt — | of We — 
— W e Bakers Cale 3. Cele they have been 3 5 = 
3 was there taken for equity: But i theſ 
= —_— „ ne b wit 
allo he intended chat the Previſo expounds r 
— ad by the Preuiſo it ãppeares that the buyi 5 — 
— — it into Malt, and the Sale of that ——— = 
e of Oates and the converting of that into Oate-Meale: 
22 that aftetw ards ſhould be within the Statute, if it 
—_— excepted by the Provs/o ; and yet there i — - 
lag: thing which is bought: And if a man bu Bar — 21 
| ede in t. and then ſell that . 
* — and there is no difference — 88 
the Burley is put into water Rin, ar r 16 be 
eee in warer aud drped e, amd yer that e 2 
ede, And the auer and narure of | aan 
— hath a Houſhold and Family —— — oo Aon 
— th , forth te 
n makes ſyſtenance for the Maſter of the Family, ant che qther 
ma 
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cCecaſe againſt Weſtwood, 1. 
makes ſeverall forts for the reſidue of the Family, and the k. 
- makes Bread for Horſes ; fo that the vertue of that is, that ich 
both Man and Beaſt, and all this is prevented by making that bs 

deviſed vanity,and the quantity of Wheat which is — 


dible, wn oe: mbar and if the makers of that har 
the name of aꝶ occupation, this is worſe | forthis further g 


rakes away the fu of many, "and inhanceth the price of 


Wheate, and is ſo new an invention that there is not a Latine π§ 
for it, and ſo he concluded that be is an Offendet , and within the 
ſcope of the letter of the Law, and that the Preamble and b 


bath been ſo expounded, and that as to meane occupations, us Tus? 
ners and ſuch like which bought HyGes and ſold them again, 11 
he ſaid that they did them further for the uſe of man, and mils? 


that more apt and fir for uſe, and without that a man could ng ue 


them, but in this Caſe the Scarch-makers further the abuſe, 1 ut; 


prayed- Judgment for the ed Informer. 


And at — day this ca "was argued again by diene q 


the Defendant ,' that the Natute is penal for forfeyture of ( 
as for coporall puniſhment , and for that it ſhall not be taken ly 


Equity, nor by interpretation, but ſtrictiy according to the Lm 
8s in Reniger and K caſe, Commentaries 18. By Polard, t 


principal in Law, that a pena ll fatute ſhall not be taken by Eq 


3 e e aſter 1. chapter 31. Gives an attaint in te. 

ing t hat perjury be an offence againſtbolk 
the ide Kits and in attaint it is of that it be per jury i ix 
petty Jury, and yet this doth not extend to perſonall A, 
Ed. 3.6. 34 EA. 4. 7. 1 Ed. 3.6. — well for Dungy 


ve, as forthe principall , and this ſhaltbe taken 
as it is ſayd by Fiveva, 14 H. 7. 14-4. and in 27 Hl. 6. 8. 


25 on ſhall be limited to certaine times as the han k tt 1 


minſter 2. 11. Which gives power to Auditors whic 
countants in . to at them to priſon, but it 


außen 
to be forthwith ,, and "and this for the favour of the Cle by he 1. 


this is the reaſon alſo of the Judgment in 1 Caſe l 


of Agreements , that every agreement ſhall be taken 
* and ſo ese 23 H. 6. Provides that the Sent 


not let out his County, and 20 H.7. 21. It is agreed the 


lerting out of a Hundred is not wit hin the Srarute, and it's 


greed in Partridges caſe,Com. 89. that rhe forme of 32 E. 8. of bop. 


ing of Tiches, not be taken b Equity, and the reaſon is tht 
given, inſomuch rhat it is a penall Law, and if it be ſo that the fe 
rute ſhall not be taken by Equity he confidered if it be within tht 


worde, and to that he intended that it is not Come which | 
bought, for it is changed into another thing, and — | 
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| —— Vahl Ell-another thing is made of it, 
—— ht to be Later or other- 
wiſe it ſhall not be within the Words of the fatwte, and by conſe- 
quence out of the pms Ha man boy Com, and make that 
imo Neale, Bread, or Paddings ;ebis is hot within the Patdre ; 0 
"the boying of Apples and felling of them apairs, it is no vials 
vichin che fat ute 3 ſo Buteher which buyes Cattell, and thoſe kill 

W 


i is not within the fat tt, and he ſayes chat Starch is 
pox pr is dry again ccd proves that this is#hother 


thingehen 1 was bought, and ſo out of the Letter 


74nd 6 he e cxcees th y thar is 
—— Bures: made in Oate-Meaſe- and 


che Bod — een only 
„Covenant, Admin n of Juſtice; or the Revenue 
ofthe King , 4sReveivery: Comrotler, — And yet 4 Keeper 5 
Pack is excepted out of this, be tor che ſatisfaction of the igno 
Burgeſſes then for any neveſlity , and: ſo he concluded and "prayed 
2 —— feh Lang; for be nd for the" Infor- 
- Montague Serjeant of che t Ki A 
mer argued to the conttary, that asito the” n that Ooſter- 
madman eee, be ſayth, that that is a thing 
of Deligeeywapd not vietualis within the Parte, but he ſayth it 
wa adindged in the Exchequer, that the buyin pg of Meale and the 
ſeling of that again was wit him his ſtatore., and in this caſe the In- 
formation ir chat che Defendexr had bought Menle and ſoſd t he ſihe 
again by the name of Steck, which is tonteſſed by the Demurrer , 
and far the expoſition of the ftatmte ; he conſidered the miſcheife 
beſue the making of that, the remedy which is provided by the fo 
we, ind the Oftice of a good Judge, that is to advance the remedy 
auf ſuppreſſe the miſcheife; and he intended that this was' puniſh- 
le ebe Common Law in another forme, as Waſte ,''no;with- 
anung is Action doth not iy, yet Probibitien lyes at the: Common 
las und by the fatute of 27 Ed. 3. Juſtices in Oyre, ought to in- 
irofulgreivances TIED to = 258 „and t Fey, can- 
vance or then that is which - 7 
SIE, ene Lech 


be nt lee, 


n laid it ische ere, enen lor it produreth i 
miſcheife, 


Secondly, Te — babes the fame forme 
the fogmall render 
ane heiſaigh,abas 


takes it from him, — inte e 8 | 5 
— at back againg otherwiſe of ren made intn an Ai, Mn 
made igto Timber, and platenlresed in faſhion, may be biben | 


. 2 ifi be conxertail· into Coyne; and ſo upon 


ant ahn. S. Ha Servant ſellaahe Goods of e 


e Maney, chat is ent of the dututeibat if the 


—— to the Mull, and. c his is converted into eale, and rhenths then the x 


vant ſteales it, this is within the erate; for thisis the 


| H. 8. A man;pleads-(-he.appearing ſaiſed tothe ſume uſe ) dae 


be intended be ſame, but ſuch nibet, and Browning n 


in the. y A man. hound to.pay my 9 Mithecing 
and alſo afterwards gopayewenty;paund arthe ſeme Feaſt; end 
was intended the ſame Foaſt ia aher year , und not in the fm 
year,; ſo that the word (ame Y ſhallnot be 0 eciſely taken, bn 


as Patent of the King for making of a f-vehich 2 man hi 
f of invention Bon ball en 


hong: f chat , and not in ſulifiance , the Patent — 
voyd, on Patent, made £012-Carher:\for — jnfomac 


vis var ies only; ig forme, this as totallowed to be-a —— | 
| Harem made to Lamſon foritout caſting of Bead, infomchis 
in forme, and ant in ſub ace ,-this gerd u 


ancient. this was alſo Void, and if — made 


be anocher hi. 
theu the Meale-which was bought, +hen.irought to be anocher d 
ture aul quality... but this is not, for- ſtarch is uſed for Vin | 


other Countries, as Ryce is uſed , ſee 46 Miſh 
and he intended t hat the 2 — cler and Milben 


gueſtion, for there cannot hen difference made between * , 


: Malt, and if Malt had not been within the Body of the Aft, ths 
onld at 


ee Fee eval Preuiſo, — ſo the fan d 


er a. for of Victoall in Irrland, 


alls; — — the — — 
within the Body e 
© l DD to the 5 that it i fen 


zalth, that is — e eee zo 


ft; | 


tothe objection, chat it is not ahe me ching which i is; 40. * 
2 


for certaintime a, 


ab e eee — —— | 


and not by equi, 
ine boar 1p — of the Com 


eme 


patelt, —  Croffe againſt Wiſimed, 
o thrObjedion that this ig ching invented after the making of 
Ye eee, de anfwvered char, Rh the caſe of ana- br, 5 ("ks 
«6 Whick inhibi ns, and it is there adjudged that Dag 
Bowes, which are of later Invention ſhall be within the 
Ans for they are their invention, and their form of the 22 
dich are inhibited , and fo Vernon caſe, 4 Coke, if he to whoſe uſe 
igfeots bis Son and Heir, this ſhall be taken within the farwre of 
eltbridre}/ and yer he to whoſe uſe cannot make a Feoffment , 
ne uns were not known till many yeares after the making of this 
due and Baker furthers che Meale for the uſe of man, and for 
that be may ſell it in Bread vit hout any puniſhmnnt, and then he 
yd it wis the Otfice of # god Judge to ſuppreſſe the miſcheife , 
meioadvmce the remedy as the Lord Auderſn ſayth in Brownes 
Cin . Coke: And fo he cone laded and reyes Judgment for the 
King andthe Informer. And note that this cafe was ſolemniy argued 
by all the Juſtices of this Court, and it was adjudged , that this 
vn ingrofling within the ſfat e by Warburton , Foſter, and Winch. 
But the Lord Coke agrued the contrary , Walmeſley being abſent 
Tube ſame que ſtiou ws r gued the ſame Tearme in the Exchequer 
upon un information there exhibited by one (t an Informer, and 
it wes there argued by Hzrobrocke of Lincolnes Tnnefor the Defendant, 
and he argued that the Search was not the ſame thing which was 
;-n0 more ther if tt had been made in Bread, and he cyted 
b of 5 KH. J 1516. Where it is agreed that if x man takes 
riey and makes Malt of that, that he from whom it war taken, 
dull dot tate rhe Male, for that , that there the thüdg is altered 
| itanothef nature, and he intended that the Starch is not the fame 
iu number nor quality, but he agreed, that if wheat be only. 
und,  tharrhis not wir hſtanding is within the Statute, but F it be 
- mideino-Bread ," chen fold ,' it is not within the Statijte, for then 
irn another Body, and other things added to it, and the forme is 
Alb altered, and the forme gives the being and the name , and if 
Wer be turned into Wine, it ij 0 Water, though it be hy mira- 
dez ſo ifa Parſon be made Biſhop , he is not the fame perſon, for 
Homurs change Manners; und this is his reaſon that the Weir Malt! - 
:bate; for ie is newiy created, as of noch 1 H. PB. 15% R. 3. 
Ine.93 b. 2 K. 3. 20 Alſo the Statute of 21 L. Whith provitey 
thicthe parry from whom: any-Goods are ſtolne , after that the 
Felotis indicted/ hall have reſtitution of the ſame goods, but if 
Corabe leine, and coerted fnto Meale,, the Owner fall nor 
hare ceſticirivn , for dt is not the me which was flotte, bor if 
Plate be ſtolne and aſteted in other forme, yet the pine hall 
hare reſtitution of that as a was adjudged for the King, 
2 40. 
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a8 as Be i ES 
— 


3 n Wefined, 
8 where reſtitution upon a Writ of Errour 


(hal be 4 4 that if yet => : 


r thing was corruptaod-the corruption of that was he kin ] 

the new, and the Wheate is the matter of which, and ae Wag f 
and fire and t he heat of! the Sun, and after that ig is made in rin bak 
it will not be diſſolved and made into victuall, no moret 


is ſold, alſo *, 1185 it is not the ſame i in nun: ber and fo 


and the worſt Wheat will make the beſt ſtarch, alſo he 
that it is not in the ſame condition nor Al. alſo be 


that ( Ligames) which is the word contained in the an is — 
Latine word at all, but ( Legwmen ) is the latine word, and chu 3 


latine for elſe, and that not being any latine word, the 


which is added will not help it, and ſo he coucluded and pant 


Judgment for the Defendant. 


Dedridge the Kings Serjeant for the Kin and for the I ormer, "2 
Tach is the ame ( —.— Yin —_ * : 

lity, and ſubſtance , notin likenefle , and that rhe N vob. 
of explagatiunbur of difinjtionof three, ſeveralls,which make den 
without. want, and the fore: ſtalling —— the puniſhnen | 
of Law before the making of this Statute; but now theſe are inks. 
ling is þ commonly che tf and is 


argued that the. 


Mos! hn * | 


4925 which pak buy of Merchants — they may Nigel i 1 


not any thi unleſsr Y ay e $3 ins ox ſave in the n 
& they axe Regrators,4s. e r —— ofthe P 
6e rod been executed, this 


ee 1420 8. Was made — 


Gans and Digg, are tobe within the Lava 


TUE N 3 , 


Croſſe againft Weſtwood. 


ſtanding that they were invented after the makin 

te and were not known at the time of the making o 
for they are the ſame in intention as it is reſolved in Streche: 
Cie. in Coke 71. b. And to the words af the Sratnte (who shall ſell 
'befame ) it intends that ſtarch is the ſame in all, but only in ſimili- 
de; for a thing which is of the ſame ſimilitude is nor the ſame ,. bur 
ne the ſame (for no like is the fame.) Allo he intended that it is the 
ane both in number and form , and he agreed:(that forme gave the 
being ) for that is not the accidentall as here it is, but it is che ſub- 
ſuntiall forme, and every one knows that Meale of Wheat, is the 
ſame is Pepper beaten in a Morter, and Pepper and all other Spices, ſo 
that it is the ſame in number, exiſtence, ſubſtance, and eſſence, and 
de intended alſo che ſame in intention, for Meale is Victuall, and is 
dead Victuall, be it Corne or Meale; and Corn grownd, and made in 
Meale, then fold, yet that remains dead Victuall, and Meale is 
the ſame dead Victuall, though chat it be not the ſame Corne ; and to 
prove that Cory is Victuall, he cyted the Statute of 25 Edw. 3. 5. 
Star; Chap. 7. Which provides that no Forreſter shall make any ga- 
thering ot Vicuals by colour of their Office ;and-hee intended, 5 
Corne was wit hin this fata, and ſo alſpofthe ffatate of the 3. P. 
and . Chap. 15. Raſtal, Univerſities which provides, that to the 
Purveyor, Bargainor for any Victuak within 3 miles of any of the U- 
niverſſties of Oxford or Cambridg, where Grain and Victuall are joy- 
So the tarute of 25 H. 8. Chap. 2; abridged by Raſtali, Victual, 
15- which inlubits the tranſportation of Victuall, if it be not of Aſeal 
and Butter into Ireland, by which it appears that Meals is dead Vi- 
ctualls: And he ſaid, that Victuals is that which refresheth men, and 
Viddualls are thoſe things, which to the uſo of eating and drinking are 
neceſſiry. So that Meale is the fame in number, though that the 
Carne were turned into Mele, And he cyted Peacock; and Reynolds 
Ciſe to be ad jnd ged 42 Elix. That if a man buy Corne, and con- 
vert that into Meale, and ſo ſell it, it is wit hint his Statut: And hee 
faid, that if a man be made a Knight, hanging his action, that this 
$halladate his action, but yet he remains the ſame perſon , but his 
mme is changed, which is the cauſe of the abatement of his action, 

7 H. 6. 15. Alſo the Defendant is concluded by his demurrer upon 
the /»formation, to ſay that it is not the ſame thing, for this · is con- 
feſſed by the Demurrer; and though that the name be ch this 
n noc material, if the ſubſtance be the ſame; and he agreed, that a 

Biker which buys he, and makes it into Bread, is not within the 
Same , for he furthers that tothe uſe of man, 28 2 Curryer makes 
the Leather more fir and apt for uſe; but ſo doth not he which makes 
uno ſtarch!, for he furthers the abuſe ; for it is no lawfull Ocrpa- 


tion, 
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Debt againſt 
Admimſitator. 


5 Croſſe againſt N eſtwood, Part It : 
tion, but idle and frivolous fartherance of vanity of mem ud], 

H. 6. 2. If a man emer into the Land of another man, and cut Ju 
and that ſquare, and make into Boards, yet if the Owner enter, 1 
may take them: Bur if it be made into a Houſe, otherwiſe ix , u 
there it is mingled with other things, as it is 5 H. 7. 15, 16. n 
made in Anvill : But of Leather made in Shooes otherwiſe iris, % 


much chat it is mingled with other chings, 12 H. 8 11.4 Adu 


Stag is not # Stay, but is a certain dead thing, and ſſeſu. As i 
dead is not a man; but zgreed the Book of H. 7. 15. ind 16. In 
Corne converted into Meale cannot be reſtored, nor reprized , » 
more may that if it remains in Corne, if it be not in Biggs; And ly. 
ſaid , that upon the Sratwte of Aﬀerton, the Re- diſſeiſin afterthe bs 
covery in A//iſe; if the ſame Diſſeiſor makes Re-difſeifin, the den 
may examine that, &. And it is agreed in 27 H. 6. That if Tenn 
in tayle be diſſeiſed, and recover in aſſiſe, and is put in poſſeſſion al - 
aftet his Eſtate is altered, and he become Tenant in tayle aſter pa, 
bility of Iſſue extinct, and then the Diſſeiſor makes Re- diſſeiſn, un 
this is aided by the ffatute, not that it is altetation of the Eſtue: 
Arid alfo he faith, it appears more fully by the Proviſo, by whichii | 
provided, that Barley turned into Malt, and Oates turned co 
it is within the purview of the fan 
if it be by way of Fore-ſtalling ; or if they ſell them again beferetha * 
they are converted, ſhall be Regrators ; And to the ObjeQon, thas 


weale, if it be by Ingroſſing, 


ther things, that is, Water and Fire are added to that, he fi d 


none of them retains , for the Fire dryes the water, andthe fied | 
ſo goeth out, and fo heconcluded and - ng Judgment for be q 


and the Informer, and it was adjourned. 


M.chaelmaſs, 1611. 9. Jacobi, in the common Feneh, * 


Dower apzinſt Infant which makes default upon the prand (# 
returned,” and agreed by all the Juſtices, that Judgment ſbalibep' | 
ven upon the Default, for the Infant ſhall not have his age, and vt 


was adjudge upon a Writ of Error, | 
Charnock againſt Cuyrey, Adminiſtrator of Alen 


N debt upon an Obligation againft the Defendant, as Adminiftrad | 


Js above, he pleads Judgment had apainſt him in an action of deb, 


and over that hath not to ſarisfie, to which the Plaiutiff replies, tun 
this Judgment was for penalty, and the condition was for 2 ke 


ſum; and that the Piaf in the ſirſt action had accepted bs in 
debt, and had promiſed to acknowledy ſatisfaction of the Judgen® 
at the requeſt of the Defesdaut, and at his charges: and the gy 


* 8. 
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4... which was the Defendant , did not make requeſt upon fraud 
ar . to avoid the Plaintiff} action: Upon which the Defen- 
let hath demurred , and fo confeſſeth the matter ofthe Plea. But 
Fafter ſeemed that che Paintiff ought to aver, that the Plaintiff in 
the firſt action bath offered to acknowledg ſatisfaction, and that o- 


119 


therwiſe he ſhould be Pur to his action upon the Caſe ; but Cake and 


warkerton intended that the Replication is very good without ſuch 
Ment; for it ſhall be esd. that the Plaintif will perform his 
-promiſe But further, this Demurrer which was only for part, was 
also for another part, an oe jorned for the other part , which was 

to de tryed by the Country; and which ſhall be cryed of the Iſſue, ar 
"of the Demutrer, was the queſtion ;, and it was agreed by them all, 
that the Iſſue, or Demurrer ſhall be firft at the diſcretion of the 
ont, ſee 11 F. 4. 5. 38. Ed. 3 | 

- Commiſſion is granted to the Councel in Wales, of which the Pre- 
filrat, Vice-prefident, or Cheife Juſtice to he one; And the queſtion 
was, if they might mate a Deputy, and it was agreed that a delegate 


£ 


power could not be delegared,bur they might make an Officer to take 


an accompt.in any ſuch act. 

Note that a Caveat. was entred with a Biſhop , that he ſhould not 
admit any without giving notice, that the admiſſion, this notwith- 
ſanding isgood ; bur if he admit one which hath. no-right , he is a di- 
ſtutber, dut otherwiſe the Caveat doth uothing, but only to make 
the Biſhop care full whar'petſon he admits. | | 

bee ſeemed, that if the Ordinary now aſter the ſtatute of 
21 H. 8. grants adminiſtrarion to one which js next of Blood, that he 
cannot repeale it; but Coke cheife Juſtice ſeemed the contrary , and 
| that he incurred the penalty of the fatute only. And if an Adwini- 
ſration be granted to one which is next of Blood , upon which the 
firſt Adwinz/Trator brings an action of debt, & hanging that, upon ſug- 
geſtion that the firſt Adeniuiſtrat ion is void, a 5 Adminiitration 
u granted, add it ſeems that this ſecond Adminiſtration granted upon 
thus ſuggeſtion Shall be repealed from the firſt} though it be general), 
and without any recitall of it- But if the ſecond. be dechred by ſen- 
tene to be void from the beginning, then che firſt remains good. 
Aion upon the Caſe was brought for theſe words, that is, thos 
beſt killed I. S. And it ſeems that the action doth nor lye, for a man 
may kill another in execution, and as Miniſter of Juſtice , or in Warr, 
in much things killing is juſtifiable... | 
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A chaelmaſſe 1611. 9. Jacobi, in the Common Bench: = 


| George Bamey aginſt Thomas Hardingham, 
[| N Treſpaſſe for breaking the Houſe , and taking of a Cond * 


Defendant pleades that the King and all thoſe whoſe Etugh 
hath in the hundred, have had Turne, and at the Coun kl 
ſuch a day it was preſented, that the Plaintiff hath incroached u 
the high V 1 for which he was amerced , and the amerceney 
was athrined by two Juſtices of peace, according to the Cu 
of the Turne aforeſaid: And that he being Bayliff of the bunt 
by vertue of a Warrant to him in due manner made and diredel : 
hath entred the ſaid houſe, and taken the ſaid Cowe for diſtrey 
for the ſaid amercement, and carrying it away, which is the u 


Treſpaſſe, and fo demands Judgement, ypon which Plea the Plus | 


tiſt Demurred : And by Hazghton Serjeant for the Plaintiff, h 
Plea in Birr is not good, and firſt he conceived that it was not goody 
ſomuch that the King hath made his Preſcription by whoſe Eltay, 
and he intended that he could not make his Preſcription by u 
Eſtate, inſomuch that this lies in grant, as it is 1 3. H. 7. 15. vb 
it is agreed that by nothing which lieth in grant, a man may a 
ſcribe ,'( by whoſe*Eſtate .”) Alſo the Plea is that the King was is - 
ſed in his Demeſne as of Fee, where it ought to be in Fee only, i. 
ſomuch that it is a thing only in Juriſdiction or Signiory and an 
Manurable, as in 8. H. 7. 7. H. 4. 30. . In an 4% 
| | ett 2 ation made upon Leaſe of a Mannor and have © 
dred, it is agreed that the hundred is not in Demeſne nor Manunble | 
Alſo the Plea is not good, inſomuch that it is not Pieaded, eh 
whom the Turne ſhall be held: And allwaies when a man ches 
a Court by Patent, he ought to ſhew before whom his amt” 
ſhall be held, otherwiſe it ſhall not be good, ſo of Conulance 4 
Pleas, otherwiſe it is if it be in a Turne, for that ſhall be intent 
a cettaine ancient Court. See 44. Ed 5. 17. 1. H. 4. 6. 6. H, 4 
Alſo the Statute of 4, fr Charta, chap. 35. requires that it Dou 
be held in the accuſtomed place, and ſoit ought to be alledgel, : 
otherwiſe it is againſt the Staate, and for that it all not be bol. 


for it is of the nature of Sheriffs Turne and derived out of cht: 


See the book of Entries in Replevix 2; Alſo the Sternte of Ag 
Charta, chap. 14, appoints that the officers (tall be the Here, 
and this is not pleaded but generally by two Juſtices of Peace uu 
their Oath :' And alſo it is not pleaded to what Sum the amercemeſt 
was made. Alſo it is pleaded that he being a Bayliffe of the Hundred, ; 
by vertue of a Warrant to him in due manner directed and 9 ; 
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hub taken the diſtreſſe, and doth not lead the Warrant certain 
übe pier where ir wer made. renn 
er de pleades that he cock rang; me away the Cowe, in name of 
le, band he ougbt to ſy that be took ir and in med it, for 
ny r (he tooke it and carried i it away,) im e at be tooke it 
his owne uſe, 9. Ed. 4 2. 20. Ed. 4. 6. And fo he — that 
(he Bart is not good, and priied Ju dgewent for the Plaintiff: And 
Barker (Setjeant for the Defendant conceived that the Preſcrip- 1er. 
tionfor the Hundred (by which the ee for 
that, See 12. H. 7. 17. 48 H. 7. tz. H. 7. be intended Barr not good. 
—— to the Court is very , notwich That ir is, 
| before chat it ſuall be h „ infomych that the takes 
wotic eofthe Turne of the Serif - and that he is judge of that, 
and charthe Affirance is very; inſomuch that this is . 
torhe Cuſtome of the Turge aforefaid: And the Warrant of the 
. and more is pleaded then need, for it 
rtaineth to his office be ther the amercements, 
ton at wihour Warrant by Pie of bo ie "Bur 


fake — — arty lud party, dtherwiſe it iv; arid for 

ut ſee be book of Entries 353. And falle bo che charge in the Acton 

for that, that be took and carried away, and of that he' made 

Tuſtification, and he cannot Plead ocherwiſe, and ' to the. whoſe 
Eſtate, Ge. That mavictfinor 27 — ex thing by (wht 


Eſtate) which lie ch me! ut evi 
yer wheathat is apo thing”, as he 
x ton Hundred. it may ery wel char de, r nd 33. 
when the penalty! is Preſenced by the Jury 
ary alfirance:: And ſo he conely nl . 


«four . the Defendant : 10 eife ; 
Jaſtice fad, t Ts Coed wo el = is Aerived ; Which 
— ide a —_— and ſo of that is derived Tourer, „ end og 


che Turne of the * Shetiffe> nid of cbis- 1 dertveli th 
und from chis the Leet# : An N him « 
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that he was Incumbent by the cauſe aforeſ#id (and without 
| that :) But this was no good Plea, for he ought to plead his Title 
ſpecially . And alſo it is nor pleaded as TR , forthen he quent 
 tohave relied upon that preciſely, us 35. H. 6. in —Y the a- 
dee res e eee eee H. 1 9. Alſo Efvppell 
i einnot be? inſomuth that Judgement was not 13 in the frſt 
Won; Alſo it is nor pleaded ac Zfoppet for the Nea is conchnded 
jodgetdent if Action, where he oughe to have relied upon the Efop- 
jel, and peradventure alſo the Triall was voyd by unawarding of 
 Verire Faria, or other Error So that without 10 ent N can 
be nv e he coneluded and praied Fadpgentetit for, 
Declaration is very | ney e words are 
generall ; chat is, he is perjuted, yet this may be ſupplyed very 
well by the ( Innuenda) as it appeires by ane, and a1/txanders 
Cie, 4. Cette. 17. 4. nd alſo that ſtppen by che Verdict is 75 
without Judgement, m in Action of Debt, feleaſe was plezded 
uu Iſſue joyned upon that, und fownd för the Defendant,” and 
ter another Acton was brought for the fame Debt, and agreed 
| thatthe ficſt Virdict was Eſfoppell, 2. Cd. 7. 19. C. c. And he cited 
Tante and Styler Caſero be ad judged in the point, that the Zfop- 
Ni good, and alſd Vrrnoms Caſe, 4. Coke where the bringitis of a 
Wat of Dower , Eſtopped the Wife to demand Her Joyntute, and 
concluded and prayed Judgement for the Defendant: Code, the 
Count is good being of the aforeſaid Plaintiff, and may after be 
lupplyed by ( Innen.) r that the words aſtet are generall; 
Ie itthe worde were generaſſ, thit is, He is perjured; 1 8 
laying that the Defendant ſpoke: of the aforefaid Plaintiff, theſe 
Engliſh words following (V:;delicer ) he ( [wnwendo?) the Pltintiff)) Perivred Ach. 
Enn this is nut good, and ſhall not be ſupplied by ( Ius able. 
) and hefaid that another: time convicted is a Plex in caſe 
of life without Indgement; but this — life, but in wo 
PER  & 4 paſſe 


Treſpaſie for 


impriſonment 


Actions of 


"$M 
1 > — 


paſſe it onght tv be avetred, thit it is the fame Treſpaſſe, and; a 
there ought to be Judgment, and the Defendant oughe to rel u 
that as an Eſtoppell, and 2 all that Judgment ſhould 8 dW 
for the Defendant, if eauſe be not ſhewed to the contrary ſuch : 
A Michatlmaſs; 16 11. 9. Jacobi, in the Common Bench, | 

| nl Hall againſt Stan ey. 5 


| Treſpaſs for Aſſault and Impriſonment, the Defendant juſtia. 
We that the Action upon the eaſe was begun in —— 8 
y for a Debt upom an Aſſampſt made by che Plaintiff, and the 
upon that Capi was awarded to this Defendant being a Miniſter dt 
the ſaid Court to Arreſt the Plaintiff to anſwer in the ſaid Acbon. 
and that he by force of thar Arreſted the Plaintiff , and him detainel 


Urbe Plajngiti found ſuerties ro anſwer to the faid Action, whic 
is the ſame aſſault and Impriſonmem : To which the Plaintiff . 
lied: that none of che parties in the ſaid Action were of the L 
oushold , and ſo demanded Judgement , upon wich the Defes. | 
dam Demurred in Law.: And Doaridge the Kings Serjeant for te 
fendanc,, that the Court of -Aferſhal/ep; may hold Plex of | 
Achions of Treſpaſſe, by:the parties orany'of them of the King | 
bouſe or not, and he intended that the: Juriſdiction at the Comm 
Law was generall, and then they have Inriſdiction of all Aftion 


as well. reall as perſonall, and chough that their ſuriſdicton le 


in many caſes reſtrained, yet in an Action of Freſpaſſe there is t 
any teſtraint, but at this day they have wo Jariddictions : Thau, 


in Criminall caſes, and alſo in vill cauſes, within che von ; 


Fleta book the ſecond and third, where he diſcribes the Juriſdidiod 
of all Courts, andamongſt them the Juriſdictions of this Conn, 
and alſo Britton which wrote in the time of Ed. 1. /ib. 1. chap. % 
which ſaith it was held before Bygorr ho was then Earle of Nev » 
fois and Marſhall, and their Authority and Juriſdiction was ab- | 
lute and their, j nts not reverſable-urilefſe by Parliament, | 
and this N the Statute of 5. EA 3. chap. 2. that they | 
3 18 hold Plea of things which did not concerne them of the boule- - 
hold, and alſo the words of the Statute, of eArticul; ſuper chan 
1p. 3.28. Ed. i. provides that the Marſhalſey ſhall not hold er 
the Kings people, bur only of Treſpaſſe made within the Kings bouſe 


or vichinthe Verge, and of foch Coatrach and Goverants which oor 


of the honſemade with another of the houſe and within the houſe ] 
and in no other place, where Treſpae. is Limited to the King 


put II. Hall againſt Seim ey. 
chin the Virge ; but no reſtraint that the parties ſhall be 
— N nets it ſhall not be intended which 
fhailbe only thoſe which are of the Kings Houſe, inſomuch that 
the Treſpalle is limited to be made within, che Virge , alſo he ſayd 
tun a fterste made 30 £4. 1. which provides, that if any cauſes 
ariſe amongſt the Citizens of London only, that this ſhall be tryed 
amonglt chr Citizens ; but if it be bet ween them of the Houſe, it 
ſhall be tryed by them of the Houſe, by which it appears that they 
muy hold plea between Citizens of London , where none of the par- 
ties are of the Kings Houſe ,* alſo the farwre of 6 Ed. 3. chapter 2. 
provides that in Inqueſts they ſhall be there taken. by men of the 
Country. adjoyning , and not men'of the Kings Houſhold if it be not 
betwixt men of rhe Kings Houſhold if it be not for Contracts, Cove- 
mint and Treſpaſſes made by men of the Kings Houſhold of one 
part, and that the ſame Houſe which : eferrs to the ſtatutt of Articals 
ſmper chartas before cited, and this expoynds, 4 ſe the Statute 
ef 10 Ed. 3. chapter 2. provides that. in Inqueſts they are to be 
taken in the ( Manſbalſey, that the ſame inqueſts ſhall be taken 
of men the Country thereabouts, and not by People of the Kings 
{ Houſe, if it be not of Covenants, Contracts, or Treſpafſes made 
people of the ſame Houſe, according to the Statate made in time 
ofche'Grand-Father of the faid now King, and according to that 
theuſehathbeen,, that is, if none of the partiesof were the Kings 
houſe then che tryal had been by the men of che country ad joyning. 
And if one of the parties be of che houſe, and another not, then the 
cyallis by party Juries: and if both the parties be of the houſe, then 
all the ſury hat h uſed to be of the houfe ; and if the Cauſe be be- 
tween Citizens of Zondow , then the tryall hath uſed to be by Citi- 
rem of Landon, and in the Book of Enaries, the ſame plea was ple:- 
del in filſe Impriſonment, 9; 10. and the Regiſter, fol. 11 1. A. in a-- 
fon npon eſcape inTreſpaſſe, and to the Books of 7 H. 6. 30. 10H. 
6, Long; 5 £4. 4 19 EA. 4. 21 Ed. 4. He faith, that none of theſe 
| Holden Iction of Treſpaſſe but one onely, and chat is miſtak n 
| athepriccipall point, and ſo may be miſtaken in one by cafe Aud 
the booze of 10 H. 6. 30. is directly in the point; but Brooke in a- 
| bridgement of that ſaith, that the practiſe and uſage of the Court 
ru otherwiſe : But it may be objected that this is ( Tadebitatas 4. 
| janyſt) which is in nature of an action of debt, and founded upon 
nen ; he ſaid that Firc herbert in his Natwra Breviaw ſaid, that 
aretwo ſorts of Treſpaſſes, that is, General, and upon the Caſe, 
8 Treſpiſſe is the Genus, and the other are the Species , and that 
1 founded upon breach of promiſe, which is the Treſpaſſe, 
lor not making ofa thing, which he hath promiſed to doe, and it 
aht breve., and hot breve formarum, and io i; an a of 
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126 Hall againſt Stapley. Part 11 * 
.T rover and Converſion, or Afſwmppt, are Writs of Treſpaſſe | 
mit that no, yet Kon of falſe Impriſonment doth — ive, — 8 
ought not to diſpute the authority of the Court; for the duty af 
Otiice is only to be obedient and diligent, for otherwiſe he ſhoulth, - 
judged of the Judg:And who by the appointment of the Judge du 
any thing, deth not ſeem to doit deceitfully, becauſe it is of nectſl. 
ty he ſhould obey ; and 14 H. 8. 16. a Juſtice of Peace awarded a Wu. 
rant to arreſt a man for ſuſpit ion of Felony, whete his Warrant un 
void, and yet the party to whom it was directed, juſtifies them. 
king of the Arreſt by force of that. And 1 2. H. 7. 14. Chia war 
warded to the Sheriff without original, & yet it was a ſuthcient Wy. · 
rant to the Sheriffe and 22 AJ. 64. Court awarded a Warn, 
where they bad no JIurisdiction, and yet it was a ſufficient Warn 
for him to whom it was directed. And fo in Manſells caſe, if the She. | 
riffe execute an ( habere facias ſeſinam) awarded upon a void Judge © 
ment, this is a ſufficient Warrant for him, So in this caſe alls 
that the Court hath no Juriſdiction, yet the Plaintiff cannot bet. 
rained by this action, but is put to his Writ of Error, or to his adio 
upon the Statute, and ſo he concluded, and prayed Judgment forthe 
Defendant, | | 
Hutton. Hutton Serjeant for the Plaintiff argued to the contrary, and he 
intended that Judgment. ſhould be given for the Plaintiff, fot the 
matter, and alſo for the Parties, and that the Judgement, and all 6 
ther proceedings in the Marſhalſey were meerly void; and be denyel 
that they had originally ſuch abſolute jurisdiction, as Fleta pretended, 
for originally chat was only for the preſervation of the peace siti 
pears, by the ſtile of the Court, and alſo by the diverſuies of le 
Courts, and that Criminall cauſes which require expedition, are ther 
only tryable, and that civill cauſes are incroached of later time, 
and it was neceſſary to be reſtrained and reformed by Parlioves': 
And it appearsby the Statute of Articuli ſuper Charta, that they | 
have encroached to hold plea for free-hold ; and for that the Ct 
which is mentioned in Fleta, cannot be otherwiſe intended thenthe | 
Kings Bench, which then followed the Kings Court. And alſo that 
they have not ineroached only upon matters, as to hold plea for Fred 
holds, but alſo to perſons on place where Contracts and Treſpaſs = 
were made, and this was the cauſe ofthe 7 of the ſaid Stat. 


I I. d e &. .. 


e 

And to this action of Treſpaſſe for iudebitatns aſſumpſit there 

he intended that it is for another thing, of which they could not 

plea, and it might be criminall; for Civill is that which by eo | 
rraR, and it is part of the commutative Juſtice, for which is recon- 
pence given by one party to another, and is not founded upon 
the Contra, but is tranſlated to an action of Treſpaſs, which mannes 
of Treſpaſs is not within the Statute: and ſa he intended, that wr 


ty 


wu 
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matter it i not within the Satte: and then forthe perſons alſo, he 
intended that it is not within the Srarwre , and this appears by the 
words ofthe Statute of 28. Edw. 1. Articuli ſuper Chartas , and to 
that 10. H 6. 130. it is adjudged that Judgement in ſuch cafe there f 
inen is void, and ¶ vram non J udice, ſo 7 H. 6. 30. expreſses the cauſe 
tobe, inſomuch that none of the parties are of the houſhold of the 
King, 4 H. 6. 8. 19 Edw. 4. 8. 5.Edw. 4. 32 H. 6. Rat. 27. And 
 hecytedalſo-Miche/bwrns Caſe to be adjudged upon a Writ of Error, 
-1 the Kings Bench, 38 Elis. That they could not tender a Plea in 
Treſpafſe tor T rover ahd Converſion , if none of the parties were of 
the Kings houſe : and further he ſaid , that when a Court hath Juriſ- 
digion;anderrs in matter of proceedings, or in Law, there che Exe- 
cutiogmade by foree of their Proceſs ſhall be lawfull. But where 
the Judgement is void by default of Iuriſdiction, as in this Caſe, there 
ie otherwiſe; ns 10 F. 6. 13. Recovery of Land in the Spiricuall 
Court is voi do Formedox commenced, & Judgment given upon that coram nom ja- 
before the of Aſſiſes void. So 36 H.6.32. Recovery o Land in dice. 
| Falerinthis Court is void; and g Ev. 4. 6. Recovery of Land in 
ancient demeſhe is avoidable by Writ of Deceipt ; But in the other da- 
ſes before, the Judgment and Recovery is abſolutely void, and Co- 
raw nos nd for default of Jurifdiction : So in 9 H. 7. 12,4. Re- 
| covery of Land in Durham, (hefter, ot Euncaſter, here is void for the 
| ameraul6t And in this eaſe alſo the ſaid Sratare makes that void by. 
erpreſſe words, ſee the rut of Artiruli ſuper Chartas, Chap. 3. Judgement] 
| Andtotheciſe of * H 8. before cyted, of Watrant awarded by void. 
Juſtice of Peace ; he agreed; that inſomuch that che Juſtice of Peact 
bad Jurifdidion of cauſes'of Felony, and erred only in the forme and 
manner of his proceedings, and ſo in all the other cafes which were 
put of che other part; And alſo hee agreed that a Writ of Error may 
welwimained; if fach Jadgement which is void, as it was in Ali · 
chelbsrn eaſe, where y admit the Judgment to be but void - 
able if he will. And to the exceptions to the pleadipg, that is, that 
MT na not proſetuted, 1 Peſtea, that is, ſuch a day, which 
un before che Judgment, and yer ir ſeems good; and that inthe firſt; 
| theanlbrity-was very well proſecuted inthe. 2 Poſes was ſufficient, 
and th#otherwords, that is, (fach a day) is but ſurpluſage; and ſo he 
cndelet dd pred Jadgmenc for the Plaintiff, andir was ad- 
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Michaelmas 1611. 9. Jacobi, In the Common Bench, 
Peto againſt Checy and Sherman and their Wives. 
Trin. 9. Jacobi, Rot. 1151. 


Tt Treſpaſſe and Ejeftione firme, the Defendants pleaded „that nh ; 
of the Defendant; made a reement with the Plaimiff for the kid f 
Treſpaſſe and Ejectment with ſatisfaction, and demands Judgment, ! 


action, upon which the Plaintiff demurred in Law ; and it was 1 


ed by Nicholls Serjeant for the 1 R or the agreement _— | 
1. H. 7. 13. That thought: 


lea, though it be ſaid by Keble in t 
a Plex in Raviſhment of Ward, quare Impedit , and gaere 9 


infra terminum, inſomuch that they are actions perſonall: But #u. | 
denyed that, inſomuch that Inheritance is to be recovered; and is * 
Ejeſtione Fre rearm ſhall de recovered 3. and for that it ſhall not be 
ſpoken, and of this is Mood expreſly in the 13. H. 7. 20. J. That in & | 
jeljone firme agreement 5ballnor be a plea; inſomuch char theteun 
is to be recovered, which is the thing in demand. And there aon 
is agreed, that in Waſte bronghe 77 Leſſee for yeares in dt 

Vavaſor intended, if then 


Tenet, agretment is guod plea, and 


the Tenet, but not ifit be brought againſt Leſſee forlife : And alole 


9 
4 


Free- hold is to be recovered, and by the fame reaſon. hee incended 


that Wall be no plea, inſomuch that more is to be ont 
then in eAſiſe, for there the Tenant only ſhall recover the free-bold; | 


and his damages; but here the Tearm and the Inheritance alone 
reduced and reveſted: And this is the teaſon alſo which is given i 
It. H. 7. 13. 6, by Fifter: That if a man make a Leaſe for years, ret. | 
dering Rent, and after brings Debt forthe Rent behind, tbe Ir 


2 8 LE Rr 8 
* 


fendant cannot wage his Law, notwithſtanding that the achon ier 
ſonall : But this is more high in his nature, as it is there ſaid. an 
Ie; recovered, but only damages, for which am 
may have ſatisfaction. Alſo he intended that it was not well len. 


4 


there nothing shall be recovered, but 


ed ʒ that is, that ſuch agreement was had between the P /aixtif , ul 


one of the Defendants, and betwixt thoſe shall be intended thoſatus 
only, and alſo Iſam and Alios by his command. ment, and dothen 


shew that this was made by the ot her two by his commandemem, 
and ſo he concluded, and prayed Judgment for the Plaintiff. | 
Shirley Serjeant for the Defeudaut, that the Plex is good, 1 


12 


intended chat by Recovery in Fjettivne firme, more ſhall be recovered 
- " thenthe teat only , For by thar the reverſion ſhall be al dd 
and for that the ance is drawn in queſtion; and it is ſaid is iu. 


H. 5. 13. that it ſhall not be a plea in A ile, infomuch that therethe 
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mcuie-of the: Action in on Treſpuſſe by force and arms, nd 
— from a chat ejecir, but Settisae firme differs from pre- 
18. infes terwinuw/, and-lyes:againſtithe-iminediate Ejector; but 
7745 rjeeit lyerb againſt him which hathritle, as he in teverſion, 7 
6; b. Ciectione lor ns 4 by Executers of Land: ler to 
— — fr young ;up of the Teſtator by the ffarate 
of 4 Ede. 3. ( hap. 6, whi ind for the 'Z xec#tors of goods 
2 out of the poſſeſſion af their Teftator + and it ſeems to him alſo 
praces of eee in an Ejectious firme, but in Qrare ejeeit 
fam on ſummons. So it is 1 T. H. 7. 13, Thete is à great 
le ad this |; For there the Proceſs is L 
— Procels: Bar is it not here, but on the Proteſs 
whichin-id othet general actions of Treſpaſſe; and ſo is the Ex- 
efſe -ppinion' of e * in 11. H. 7. w Rood 
7 Ju pedis', and qu 
1154 good ple, Fm La alli 
1 ene 
* not abate the Writ — — Have 
$63, otherwiſe in a Dans cjecie infretirminum. Rude wes 
ae Thacif an g | ee he at the common 
1s in Demeſne, thatit not altet the te- 
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rate of 4 BA. 3. end N 
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| be XXL eee why © 

pt is not in ty; w ic 4 

Barr in Aſſiſe, is in ſo mneh, that there the Fres · hold 2 55 s 

red, but this fails here : ſo. in Waſte alfothis toucheth rhe l 

tance ; but berg the Inberitante doth not come in queſtion , bu thy 

— dch one ape to the Court, that ir conny 

1 Le eee n 

him, zal. Later a Husband which bath atem 


gg of de Wife, ſubmits Tal e Acbittemenc, this um 
bind the Wiſe, but ſhall bind the and hall bea Bani 
Wife r Intereſt, 5 eee 


eprunce” 


dere can g- Fe an be bound here Horfesto pay one 
. ſuch 


ny Piſce 
2255 Ds is; Et 


2. Barr, In Debt — 2. for yeares, the Dela 4 
men 5 Deed = high the Land is wry 'the Fan 


iff grants 9 © 


er Dower this 


e 250 — Lo ce e | 
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pn Tus be an my 


i . n e hay reins te 

e ce walked; and in the 26. H. 6.8. Apgreement's | 
a good furt in an Action of vaſt, and be intended chat in all A. 
N nd Annes, 


Where a Ci an lies ut the 


Common Ian: 
nent ee ny a>Riviftiment-of Wid 
of Treſpaile, for taking of Ward, | 


ea tl — und Agreement waa Br, 
bat now. a Barr in Raviſhment fear 


„ for then it"Yrould drr 


. / a Yorke is c waa kR6o.2&a0 ay 9 


= 1 ad og E. net rig. of lacer which 6. 12 4 
their Entries , th is entred Treſpasle nd fevers the . from 
2 the jeamens and the Ejectment will vaniſh, and the Statute of 
4. Ed. 3. chap. 6. which gives Action to Executor, of goods carri- 
elury in e life time of che Teſtator, extends 40 chat which 
mae Treſpaſse, for by the Starate the Executor may 
diene Firme for Ejedment made to their Teſtator, not- 
anding that ancient Demeſne is a good Plea in that, and in 
ned: ti Dees rſs 3 —— ſo all 
8 eTranſqreſſionss, and int of Entries, 
| ir is cited to — 20. H. 6. Tris. Kat, 27» that 
183 good le > of mayne 35. Hl. 6. 30. But in 

| jon in the real 3g ray mg 7 he . — 
e nothi is to be-recovered ; but chat whic is perſonall, 
e Agroement by one ofthe Defendants in perſo- 
pal 9 pap 0d poo —.— H. &. Barr, concord made by the 
i Arn — gs ——— A- 
10g1y, and 3 ; 1 ; 1. 7. of che petcy Jury in At- 
int, pics agreement ar nd good, and in an Sjeftione: Frime, Leaſe 
try Title is not within the 'Starate of buying of Tirles, if is 


he not madeco great men, but to 2 Servant of him which bath the 
tance; and cannot mainetaine or countenance the Action, 


| 8 : Fog 1 55 Leſfeo for yeates heck „ l 
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o pon this concordance ofall the three Juſtices im opinion, no other 
Juſtices being potent this Tam Judgment was entered a according, 


 Paſche 2612. 10. Jacobt, in the Common Bench. 


Danyelt Waters againſt the Deane and | chapterof Norwich, 


I. covenant , The caſe was this in 3) H. R. the —— 
pter of Norwich made a Leaſe to one Twairs for fifty 
which ended 35 Elix. is time of Ed. 6. The then Dean and 
poſſeſſtom to the King, which thoſe newyy 
endowed, and incorporated by the name of Deane and Chapter of 
the foundation of Ed. 6. and inthe 8. Eliz. Saliſbury then Deane 
2 then Chapter made ax Leaſe to 7 himblethoxpe tor 99. yeares 
+ gx the faid Leaſe for fifty yeares made to Tait: And 
it ir dot not appeare by the pleading; that Thimblerborpe entred: 
But the ing Deane and Chapter in che 42. Flic. made anc- 
es 3 3 for — rendriiig __ an 
cient Rent quarterly , with warrant to make 
and it menen execated till after che end of three quarters oft year 
1 and when the time of three rem os were 
in this Leaſe che Deane and. Chapter 
with waters to acquit and fave harmeleſſe the Leſſee and che premi: 
ſes _ — cd By reaſon of any Leaſe made by them, 
? orby che And then the Plain- 


or any of 
| r — (rr Leaſe made Tee to Dey- 


intif, and 


he, . and that be ineere and diſturbed the 
rea 


ch of covenant, upon which this Achon was founded, pen 
which the Defendants demurr in Law: And this” Was agreed by 


e the Kings Serjeant for the Defendancs. - 

Firſt that the Leaſe made tO atery was wid, . then the Co. 
int 2 And he ſuppoſed 
the Leaſeto be void, inſomuch that the did not make 
Livery , untill three Rene daies were incutred, and the Leaſe was 
made as well for the benefit of the Leſſor, as for the Leffee , for if 
the Leſſee is to have the profirs and the Leſfor u to have the Rent: 

And inſomuch that e was not made be ſore a Rent incurred, 
this tends to the the Leſſor and for that the Aurho- 
rity 1 and the Livery made after void, for when 
to make Lvery, he oug be to make 


that in ſuch manner, as che Feoffer himſelfe would 3 it, and the 
Leßor cannot make that after a rent incurred, for then he ſhould 
looſe that Rent: Alſo Authority ou 
in 36. H. 8. . 63, _ e 


eo be ſtrictiy purſued, as 
Attorney was made to three 
joyntly 


Water againſt the Dean aud chapter of Norwich, Part Il 
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dich is nothing for if the Leaſe be void 

Ake Leſſee hath not any Tearme or Eftate in th 

be agreed that in the Record of Chedingt ens Caſe, 1 Coke 153. b. 
dalle :ommentaries, rotfleys Cale 198. And . Eliz. Dyer 


178. There's a difference berweene Tirminam Annorum, and the 


time or ſpace of yeares , orthe life of ſuch a man, but there is not 
ny difference between a Tearme and an Eſtate: Alſd he ſuppoſed 
Ache words of the Covenant extend only to fave che Plaintiff 
harmelefre of Leaſes made by rhefe Defendants or any of their prede- 
cefiors, and this Eeafe was made to 7 waits in time of H 8. Which 
in before their oration}, for they have been but named u 


mon in che time of Eu d. and not before: And then a 
made inthe time of H. 8. isot made by them nor by their 
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9 
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* 


enters, of the Lefsor wave the poſſeſſion, as it was 
't Adres Cafe Com. 423.6. and in the Deane and 


hi of Canterbury : Caſe there cited: And'forthat the Livery 


haſſbe good,” and the Eefbor not prejudiced by the deferring of it. 
un then to the ſecond; bar iu rhe Covenant, be agreed that if the. 


i 


it in Law annexed to it, if tbe Eſtate 


Oovegane Alp ſhall ceafe: But if expreſſe Covenant be 
A, then the Covenantor ought to have regard to performe 
otherwiſe an Action of Covenant lies againſt bim, notwithſtan- 


oruithtendingthar the Eſtate be void: But beck he inrencs the 
conti nerf 7 ler ber entred: But admitting that he 
„ver dhe covetant mall bind the Covenantot, as in 12. 


8x Leaſe for yeares, and after is removed; 
8 e an 
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Nicholls, 


60 tert of alt the Pray and Chapter of Normich, | Part l. u 
\ an Aftionof covena lies againſt him , and 47, Ed. 3. md ;, 


1 £4. 3. If Tenant in tayl makes 4 Leaſe with. expreſſe covenant 
4 e e. h Tage, the Leßee eng, 
of Covenant 2gainſt the frhe Tenant in tayl, and 9. 


yi — 4 257. I 3 Tenant hs 12 the Remainder over in Fee, 


pn an ae} COVE. 


. 
nant wok e o 72 that if bs which bath right enters, 
which the co ET .Droke 5 cuion of coyenant lies upon 2 
exprelse cove 6 ome = 5 that the Leaſe is void, yet 
the covenant is g00 4 and eball bind — Ap and ſo be * 
mas forthe i 


a clided , and praied Judge 

Dodridge. argued 206, day by D 
call appointmem 1 

(ont cont eoner th the 

8 to Twaits in 37. 

|. web cannot b 


d 39. ee 4 2.10 dae | L's 
Abboc of enen, il greed that the Prior was not Predecel- 


ſor to the Abbot, as it appeares by 10. and £1. 
ref. f de a ſurrender 


gia Liga 280. 11, 
12,13, That the Deaneand Cha 7 


inthe me f Fe 6: pa cher memly. incorporate Sadat he which 

made to 7 waits inthe 37. H. 8. could not 5 wee to the 
Deane and Chapter SE a ah, 0. T bim Herberp.in 18. of Elix. 
for he could not then be 46k the Leaſe 


ro Thimblethorp void, and then there 40 Fucben, but wrong to 
the Phintiff, for bie de miy R * Action o | 
| a ee hve an, A Venant., as-it. appeares by 
| tins that the Leaſe to 
oY inthe 38. F 
5 fr 3. Elis i orc 72 e ran 
tante of 13. Eliz. tr bel, 
2 21 1 i i wy 
void, as the ext avoidance of a Chari 
Biſhop of 25 ahd Covent 77 aſt $ 
Cole K Caſe 3. * 4s K a ee $ 6 


Lak for yeares, a and 
is 


Noc eſident, the Leaſe is void by the Sgatpte againſt the Par- 
2 ,and.chen ik the Eſtate be rod ; * — which 
depend upon.that ate alſo void » Alſo he ſuppoſed that there is not 
un good conveyance of theeſtate of 7himblethorp to Doyley , which 

+inceaded to be the diſturber to make the Covenant to be broken ; 
wi chey when Der p entered without tit ſe, the Covenant cannot be 
broken ;- and ſo he concluded, and prayed Judgement for the De- 


7 davis. 3 + 
Nil bols Ser jeant for ne Flawed agreed 2 if there be an alte. 
tion of Corporates, and title if to be made by preſcription, it 
22 ſpecially ſbewed as it bach been . 
by. Dedridg Bur here it in not ſa. for the ſame Dean and Chapter which 
made the Leaſe to the Paintsf, made the Leaſe to Thimblethorp, and 
this appears by e 40d the Leaſe made to 7 waves is not 
mentioned , but only to ſhew che beginning of che Leaſe to T hin- 
krtherg : And then the Draut and , Chapter which made the Leaſe 
in1$ of Elia, to I bhimiletberg, werg the ſame Deane and (hepter 
which made the Leaſe ng, Elis. to Malters. And hee 2 
the Covenant being enges led , this remains; otherwiſe if it had been 
1 Covenant created only by the Law, as it appears by the Books of 9. 
Elie, Dyer, 257+ 13. and 32 H. 6. 3 2. And alſo when a Covenant is 

ed by Law, the Covenanree cannot have Covenant, if he be not 
outed by one which hath title, 26. H. $. 36. otherwiſe of expreſſe 
ſ enam, i it is agreed inthe 12 H.4. 5. S0 in 47. £dw. 3. Cove- 


. nant lies againſt Executors. : and 38 2 Covenant lyes againft 


Heir being made by Tenant in tayl, if the Leſſee be outed after his 
death; and ſo hee concluded, and prayed Judgement for the Plais- 
! tt n , 3 7 


yu Juſtice ſuppoſed that Judgement ſhould be given for the 
2 riff, and that he had good cauſe of action; and he intended that 
_ the Livery 
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Nichols, 
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te 3 hows Seve thi ch fh. | begine 
23 avoyded te fureeedſ 
= en But 7. 
eee e rod now here ib cvichenbyt 
horpe , before ther the L aſe deavoyded by the fem 
nd Charte Nee for | 
mel Leaſe made to Thimbletherp, and for that alſo action 2 — | 
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© And it appears 
Sees for be 


ente eſtat An Harter 38 H. 8. wx w_ 
theft of 21 H. 8. Keg s being in the 
ill perſons vold , this avoids thefe — 

. the Leaſe. er 
Fa marc ade bind himſelfe for the per- | 
the Corenanty be retevied, "the — 
relea 


nen 2 pitta ee Norwich, 163 


3 alſo are avoyded . — 


wen art 
| = e ages — N Covenant + hall exrend 
to chacge the Covenanter upon Entry by a ſtranger, which hath no 
title; dur yer chis dorh not charge the Leſſor after the eftate detet- 
mined, and ſo be concluded that Judgment ought to be given for this 


Plaintiff. 

cheif Juſtice bored und iv" that Judgment Mall be gi- 
9 Plaimiff * por poly worded ore the fin ery was well 4 
titel by che Hrrorwey'afrerthe3 Rent urred : and yet he a- 


e againſt char : But 


© Aronſon or Rene, 

hr ro ber ted, defoce 

incurred, in- 

. notwithſtand- 

offer ba — the re· grant. if 

on Requeſt, 2 2 that the expreſs 

et hall bind che L eh itbe referred to the teatm for 

e and Intereſt, but this is when ic is Tear ; but 

Fane Eta, n Deer the r 
it appears r o wotons 

thi he held har, and ſo of promiſe alſo, as if a 10 makes a Leaſe 

rye 5, andbefote that the L ve enters, makes a'leaſe to another, 

promiſes that the ſecond Leſſee ſhall enjoy during the tearm, if 

the firf Leſſee emer, the ſecond Leſſee may have an action upon the 

„ and he faid chat it was adjudgedinthe Kings Bench, Hill, 

35 Blix. between Fofter and 5{ſo», Plaintiffs, and Mayer, Defen- 

Gant zwhere the caſe was; A man made a Leaſe of a Regoryfor of Lg 
ind covenanted with the Leſſee to ſave him harmleſſe a 

Raus Parſon of De, which entered ard outed the Leſſee, which 

t Covenant en ch the Leſſor, and reſolved that it ſyes not- 

with ndingrthar i exr whether he had Intereſt or no- 
oth be veths Led hot urvor yet when there is an Eriction, C.- 


venant 
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Void all Leaſes m. 


Waters-againſtthe Dean aud Chapter of Norwich, Party, 
. venant lyes, though the Eraſe be originally vold, yet till it be uod. 
Chapter doe not bind them. none will take Leaſe of them, & they | 
ſhall be compellable to plow the Land themſelves, and allo be fup 
ker, till it be avoyded by Entry, ö it was adiudged, Trin 30 Flle 
between Elmer and Fage, where N de Leaſe fet em, 
and dyes, the Sweceſſor makes a Ltaſefor 3 lives, the Leaſe for hein 


not determined: And it was reſolved that the Leaſe for 3 lives un 
void, notwithſtanding that the Biſhop meme a concurrant Leaſe 
for years, which is not made void by the Stearate of 2 Blix. info. | 
much chat the Satte is in che definitive, that is, Leaſes for; lire 
or 21 years, and lo they cannot make both, fer then the Leſſes for 
'Tife ſhould have the Rent reſerved upon the Leaſe for years, which i 


ſetled in the Zeſſze for 3 lives, by the regreſs of the Leſſee for year: 


and ſo he ſaid allo, notwichſtanding that che far»te of 18 Eliz, mide 
id all Leaſes made by Deane and (bepters,, where there are mor 
then 3 years in being z be agreed that a Le 

are ſo many years in being Poe: but if there be but two yea in 
bei i „thät f L or life 859 and! he 1 . 
withſtanding the flatute, yet any Leaſe ſhall be good againſt the 
Deane bimſel i inſomuch chat be is party to that, and hath a nege- 
tive yoyce in the making oF that: And he ſeemed that the Proviſoin 
the tatwte of 18 Elis. did not extend to Leaſes in poſſeſſion , but to 


* 


- Leaſes in reverſion, which are dormant, of which a ſtranger can: | 


take notice, inſomuch chat they are inviſible ; and for that, if a Dea 


and Chapter procare ſurrenders of them, and within; years, that 


(half make another Leaſe good, and ſo they {hall aye their Covenar, 
and for that the Leaſe here made to the Plaintiff had been good, if 
the Defendants had procured the Leaſe made co Thimbletherp to be 
furrendred within 3 years after the taking of chat. Alſo he cytedthe, 
Cafe betwixt the Bifhop of Lychfieldand Coventry, and Sale to be id 
judged, Micharlmeſ7 32. and 33. Elis. That i grant of the nen 
voydance is good againſt a' Biſhop himſelf that granted it, and not 


made void by the Srarwteof 1 Elis. asto him, but to all Sacre 


enly. And ſo in this caſe he ſaid, they all agreed that the Leaſe wi 
not void which is made to Waters agai _ Deane himiſelf which 
made it, but only againſt the Succeſſor. And he ſaid alſo, Covenant 


in Law extends to lawful) £vitiexs, and to eftater in being, and not 


where an-eſtate is determined, as if Leſſee for life makes a Leaſe for 
years, and dyes, the Leſſce ſhall not have an action of Covenant up- 
on Covenant in Law, as it isagreed in 9 Blix. Dyer, and 39 H. 6. be. 
fore cyted. So alſo he 1 to expreſs reall Covenants which er · 
tends to Free-hold, or Inberitance, as Warrant and Deſend, 2 
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ritaxce , though that the words of the (ovenant are all one. * al- 

ſo be fu _ ir may be objected, that _ rea gs ( was not 
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Mete 2 FAY KN, 531. In debt, the Margent of the Covne con- 


rains Nottingham, and the Count it ſelf contains that the Obli- 
gation 


5 whe wn verdi by 
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djaigediin this Court, 8 
Hal N= an action not 


: burt heme pre by B hton Serjeant 
t infilt upon theſe wor , thathe'is a 5 but that 
Pg (by the Srarate of 
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p on ofche Lew hall dere 
an faith to ano- 

lledret by 3 

exrs, fo'that he cannot ob 
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he Ling Fncbin e lye for — 2 

man P 2 And 1 Winch 4 Join Gid, that if a man call a Bi hpor ano- 
ther man which is truſted with governtnent of the Church, and Ec- 
cleſiaſticat cauſes, that be choughe the a ion lyet, otherwiſe not. Al- 
ſo he ſuppoſed.that the Pardon might be fbr Par . other 
matters which are not within the Srature OF 1 3 _ 
ardon 
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fay — — in his. — 
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alſo. the hopes boſe ae 


55 I - and this is our of the- 


are of 13 e e char the Afton Geek not 
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'Paſche 76750 10 Jacobi, Jnthe Common Bench 
" Marſtones Cafe. 


2 common Recovery the Tenane appears Anden ood 
er one which is in Court, n by rs, and vou- 


very, 


ches t he common V Aud the Arto hath 4 Warrant of 


the party acknowledged 5 but this was not entred of 
record, and this was in Hilary tearme 16 Eliz. And it was moved 


23 the Serjeant, that the Warrant of Atto 
— 1 ved pos oP and. Coh 


3 be entred, inſomuch that it is a want 8 


ee Arrorney, but if there had been a mif-conſtruing 


of che Warrant of Attorney, otherwiſe it is, for this ſeems to be 


within the Statur of 27 Elis. Oe 5. fe nen 
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Paſch-3 2. Jacobi, 1612, If the commun Bench. . 
de ggf Stubbing. baue 


ene aireſt bf Judgment , chat the Venire f ac 
wants theſewwords,, - Er hben ibidirs nemina Tarator ate 

the worde, Fenire fe desde; r. were incerted, and 
I by All e e, and that the firſt 


words, 


— of Juag:. 
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Fftrcpement 
__anada, 


Ejethione "Ie, 
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Lord of a 
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deen 5 ee ng greed ,| that if; dud 
zed-by-ſpetia orocherivarter i in wen . 


Fer Riede aka, * de in execution he — be ba yied, 
if it de founded upon 3 matter in Dred, which is only — 
he ſhall not have Papa en) in one caſe , nor ſhall be bayled in 
the other caſe, and ſo was the Opinion of all the Juſtices. 

In an Action of Waſte for digging of earth to make Brick, Eſtrepe- 
ment was awarded, and upon «7 ; that the Writ of Elle. 
ment was delivered to the Serif, and that he gave notice of that 
tothe party ,. arid he ae that continues to make waſte 
| RIES peſos E Wins 7 


r enn 435 5 


Paſch, 12 Iacobi, 1613. 1 
] | -Fetherſtones co, Triniey 161 2, 


io rn od” 2: 1 | 
ae, 2 The 2/4 | wif | d Jadgment, and an Habee 
E to the Sheriff which returnes that he 


| had offered — the — iff, a1 = refuſed to accept it, 
and it ſeems that the Plaintiff cannot have Habere facias poſſe enen 
inſomuch that it appeates dy. the Records that he hath Fg to 
have the —— 

Tha caſe was er being Lord e Maunor, pi 
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Copy- 1 Commonii 33 


into the ſayd waſte to take 


incloſu p s.b 
his —— 2 — 105 this 85 ) g which eve the l 


matter F and that the Lord, and Fall ehoke whoſe Eſtate he bad, 


in the laid place wherethe treſpaſs is ſuppoſed to be made, have 
uſed to fence the ſaid place which is parcell of the Demeſnes of the 
layd Mannor, hy che Co overs which have Common in the 
ſayd Common, being parcellof the waſte, and alſo ofthe demeF 
nes of the fa yd Manner, and that the Beall of the f d Defendant , 


55 ene fe mich e for default of incloſure, 


ad fo.demands. Ju dgment , npon the Plaintiff demurrs in 
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Haurhton the Serjeants which argued it, whether a man by pre- 

f — , is bound to make fence againſt Commoners, as it is 19 0 
2 23 H. 6. 7: K 21 H. 6, 33. But the doubt which was made in 
this ciſe by Han ghros which demurred was, for that that the Lord 
which by the preſcription ought to incloſe is owner of the ſoyle alſo, 
zpainſt which he ought to incloſe, and ſo he ought to incloſe 
2painſthimſelf, © and for that he ſuppoſed that the pleading ſhould 


have been, that there is ſuch a cuſtome there, and of time out of 


minde that the Ma ä (rr the Common, infomuch 
chat by that the Copy- holder would bind the Lord, and upon that it 
was a journed, &. EF | EY 


v-FJacobi, 1612. In the Common Bench. 


dy Dodridge Setjeant of the King for the Plaintiffe , that the. Plea in 
Birr” was. not good, infomnch that it doch not appeaxe that the 
warrantyawhich was executed by the Recovery was the ſame war- 
ratty which was created by the Fine, and alſo the Fine was taken 
foraſſutance againſt the Iflue in tayle, and the Recovery - to Barr 
the femainders, and ſo one ſhall not deſtroy the other, and for the 
firſt he ſayd, that a man may have of another ſeverall warranties, and 
ſereralteuuſes of Voucher and all ſhall be together, for warranty is 
but Covenant reall, and as well as 2 man may bave ſevetall Cove- 
munts for perſonallithinga, as well he may have ſevetall realf Cove 
nants for one ſelf ſame Land, as if the Father infeoff one wich warran- 


V, and the son alſo refeaſes to the ſame Feoffee with warranty, 


beif the Father infeoff one with watfunty agaioſt him und his Heires 
rid the Sonn releaſe with warrnüry „ iſt all wen, the Feoffee may 
3 | | 2 | VOuc 
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5 y dein ee 124 U dein . ſhall be bayled, 
if it he founded upon a matter in Deed:, which is on y ſurmiſe, 
he ſhall not have Saperſedeas in one caſe , nor ſhall be bayled in 
the other caſe, and ſo was the Opinion of all the Juſtices, 
Es In an Achon of Waſte. for di of earth to make Brick, Eſtrepe- 
X ment was awarded, and upon 4 -.that the Writ of Eftre 
Efirepement ment was delivered to the Sheriff, and that he gave notice of that 
amaded. tothe party, and be e ou 6 continues to make weſt, 
| | eee was awarded." ; 
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rich. 72 Iacobi, 1612 Inthe ork. 
| Fetherſtones caſe Trinity” 1 61 ; 2, 
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Lord of 4 ; 
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his action of 2 — nd u 

matter, and that + io Lord, 
in the laid place here the creſpaſs is ſuppoſed to be 1 have 
uſed to fence the ſaid e which i is 55 the Demeſnes of the 
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pare II. ' © Rowleragainit Osborne. 
Panghten the Serjeants which argued it, whether a man b . 

niption, is bound to make fence againſt Commoners, as it anger 
| 5 1 23 H. 6. 2. N 21 H. 6. 33. But the doubt which was made in 
thiscaſe by Hanghton which demurred was, for that that the Lord 
which by the pteſcription ought to incloſe is owner of the ſoyle alſo, 
zpainſt which he ought to incloſe, and ſo he ought to incloſe 
2painſt himſelf, and for that he ſuppoſed that the pleading ſhould 


hare been, that there is ſuc 
minde that the Lord aal incloſe 
that by that the Copy · holder wou 
uns adjourned, &c... 


-EpJacob!, 161 2. In the Common Bench. 


Sir Henry Rowles againſt Sir Robert Oſborne an 
5 Margeret hi Wiſt. 


XN WarrantiaCharte , the caſe was, Sir Robert Oſborne and his 
Wife levyed a Fine of the Mannor of Nelmerſs, with other Lands 
in Keſmerſt, to Sir Henry Rowles, againſt all perſons, and this is 
declared for the Lands in Relrwerſh to be to the uſe of Sir Henry 
Roles for life; with diverſe Remainders over, and for the Minnor 
no ble was pleaded to be declared at all, and then a Writ of Entry 
in the Ne was ſued againſt the ſayd Sir Henry Rowles which vou- 
ched Sir Ralert Ofborne, and his ſayd wife, and this was declared 

of the ſayd Sir Henry Rowles for 


_—_ the Common, infomuch 
bind the Lord, and upon that it 


for the ſayd Lands & be to the uſe 
bis life with other Remaindets over, which were declared upon the 
Fine ofthe Lands i= Kelmerſb only, and of the Mannor of Kelmerſt 
no uſes were declared, upon the Recovery alſo, and upon this Re- 

covery pleaded in barr the Plaintiffe demurred, and it was argued 
| by Douridge Serjeant of the King for the Plaintiffe, that the Plex in 
| Burr was not good, infomnch that it doch not appeare that the 
ae Ark was executed by the Recovery was the ſame war- 
ratty which was created by the Fine, and alſo the Fine was taken 
for aſſurance againſt the Iiſue in tayle, and the Recovery to Barr 
the femainders;/ and ſo one ſhall not deſtroy the other, and for the 
fiſt he ſays; that a man may have of another ſeverall warranties, and 
ſeteraſfeauſes of Voucher andall ſhall be together, for warranty is 
but Covenant reall, and as well as 2 man may bave ſeverall Cove- 
nntsfor perſonallthinga, as well he may have ſeverall realf Cove- 
nants for one ſelf ſame Land, as if the Father infeoff one witty warran- 
y, ind the Sonn ſoreleates to tlie ſame Feoffee with warranty, 
6rif the Father inifeoff one wich warfunry agaioſt him und his Heires 
md the Senn releaſe with warratity" againſtall men, the Feoffee . 


vou 


ch a cuſtome there, and of time out of 
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Haurbtan the Serjeants which argued it, whether a man by pre- 
ſeri 908 , is bound to make fence againſt Commoners, as it is 4— 
in the 22 H. 6. 7. N. 21 H. 6, 33. But the doubt which was made in 
this caſe by Hau ghtos which demurred was, for that that the Lord 
which by the preſcription ought to incloſe is owner of the ſoyle alſo, 
zpainſt which he ought to incloſe, and ſo he ought to incloſe 
againſt himſelf," and for that he ſuppoſed that the pleading ſhould 


x96 


have been, that there is ſuch a cuſtome there, and of time out of 


minde that the Lord all incloſe againſt the Common, inſomuch 
that by that the Copy · holder would bind the Lord, and upon that it 
was adjourned, &c... HE | 2 


Paſch faggeobi, 1612. In the Common Bench. 
„ . ; 


Sir H enry Rowles againſt Sir Robert Oſborne and 
| Margeret his Wife. 


XN WarrantiaCharte , the caſe was, Sir Robert Oſborne and his 
1275 levyed a Fine of the Mannor of K elmerſb, with other Lands 
in Kelmerſb, to Sir Henry Romlet, againſt all perſons, and this is 
declared for the Lands in Relwerſh to be to the uſe of Sir Hexry 
Rowles for life; with diverſe Remainders over, and for the Minnor 
no uſe was pleaded to be declared at all, and then a Writ of Entry 
in the Pe was (ned againftthe ſayd Sir Henry Rowles which vou- 
ched Sir Rabert Oſborne, and his ſayd wife, and this was declared 
for the ſeyd Lands & be to the uſe of the ſayd Sir Henry Rowles for 
his life with other Remainders over, which were declared upon the 
Fine ofthe Lands i= Kelmer/h only, and of the Mannor of K elmerſſ 
no uſes were declared, upon the Recovery alſo, and upon this Re- 
covery pleaded in barr the Plaintiffe demurred, and it was argued 
dy Dauridge Serjeant of the King for the Plaintiffe , that the. Plea in 
Birr was not good, infomnch that it doth not appeare that the 
warranty which was executed by the Recovery was the ſame war- 
ranty which was created by the Fine, and alſo the Fine was taken 
for aſſurance againſt the Iſſue in tayle, and the Recovery to Barr 
the remainders, and ſo one ſhall not deſtroy the other, and for the 
firſt he ſayd, that a man may have of another ſeverall warranties, and 
ſereralleauſes of Voucher and all ſhall be together, for warranty is 
but Covenant reall, and as well as a man may have ſevetall Cove- 
nants for perſonallithings, as well he may have ſeverall realf Cove - 
nants for one ſelf ſame Land, as if the Father infeoff one with warran-' 
ty, and the Sonn alſo-releaſes to the ſame Feoffee with warranty, 
or if the Father infeoff one with warranty againſt him and his Heires 
ind the Sonn releaſe with warraticy* againſt all men, the Feoffee may 


youch 


Warvaxtie 
Charte. 


Dearidge. 
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$66 Rewler agaialt-Orborw. = Dann, 
vouch one, and 2 the 2ther, ſo. of Warranty. of T4. 
le and of an A 


nant in ta an Anceſtor collaterall with Warrugy 
in Law, and expreſſe warranty, as it 15 Greed in 31 Ed 1. Fh 
Fancher 289. And upon that he concluded that à man may have fd. 
verall warranties of ane ſelfe fame man , and the one may be execs. 
ted and the other cemaine, notwithſtanding that it be for. one ſelfe 


ſawe Land, and he ſuppoſed. the effect of thele warranties ace x 


they are uled , for if that may youch generally, and bind hinjelſ 
upon the Fine or upon his owne. warranty, of upon the warrany 
his Anceſtor , notwickſkanding that the voucher be generaty, 

it is 33. Ed. 3. Warranty of Charters 22. So if he be vourhed 2 
Heire, though that it were ſpeciall, but if he be Heire within ape 
otherwiſe it is, for that isa good Counter Plea that he was within 
age, and ſo praied ( that the word might demur ) during his no- 

nage, 17. £443, Counter Plea af voucher 111. 21. Ed. 4. 71. Then 
he ſuppoſed here was generall warranty which is executed, and alſo 
another warranty which remaines,notwithſtanding any thing which 
appears to the Court,far he hath not demanded any binding, 10. Ed 
3. 1 5: 4.6, Alſo the warranty in che Hne is the warramy of all the 
Conuſees, and the warranty upon which the voucher is, is only 
the warranty of Sir Robert Ofherne, which cannot be intended the 
ſame f which is contained in the Fine which. is by two, 28 i 
is reſolved in 36. Ed. 3. 2. But admitting that it agrees in all, that 


- the voucher andthe warranty inthe Fine, that is, in number of 


prom ga ntity of land and all other circumſtances, yer it ſhall 
no Barr, for the Common Recovery is only ad further aſſurance, 
for it is for forfeiture if it be ſuffered by Tenant for life, as it is fe- 
ſolved i» Pellam: Cale 1. Con: Alſo he ſuppoſed that notwith- 
Banding that the Fine was levied hanging the Writ of N „ and 
io Sir Henry Rowles made Tenant, yer this is good being by put- 
chaſe , but not if ivbe by diſcent or by. recovery upon elder Title - 
ow: nde * — . be > 
ther by any meanes, they not be diſtroied, 
—— E Hh ea on 2 


ene ; 8 e, and for that ſhall 
© taken, as ia , Cil# 4p and S, and ary Dyer 15). 
and 2. Coke. Cr, Ca —.— 1 


2 +. where ara e makes 4 Feotiment 
ending Nun, and af (offers. chmmon recove- 
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ther aſſurance , allo he ſappoſed, that inſomuch that ic doth not 
to what uſe the Recovety was for the Mannor of X elmer 
at for that it ſhall be intended to the uſe of Sir Robert Oſberne 
waſelfe, and then for that alſo the warranty is diſtroied, inſo- 
much that part of the Land is re- aſſured to Sir Robert, Oſborne, as in 
40. Ed, 3+ 13, The Father enfeoffes the Son with warranty, which 
re-enfeaffes: the Father, this deſtroies the warranty 2A if they 
wake partition by their. one AR, as it is agreed in the 34. E. 3. 
alſo he ſuppoſed that the Tenancy in Sir Henry R owles is diſtroied 
before that the Fine was Levied, inſomuch that this was Executed 
by beucher, an fo he did not purchaſe hanging the Writ , for this 
is (ſo convaied from him by the Recovery in the value before that 
the Fine is levied, audit is all one with the (caſe, where a man re- 
corers apon good Title | 2 Writ, and he agreed, that the re- 
coyery bad ern for further aſſurance , that then it ſhall be as it bath 
beenobjeed by the other party, and the warranty had remained, 
but this he ſuppoſeth, it was nor, inſomuch it was to other uſes then 
the Fine was, and he intended that if the Eftate to which the war- 
ranty is a nnexed be diſtroied, the warranty alſo ſhall be diſtroied , 
19. H.6.59.21,H. 6. 45. 22. H. 6. 22. «nd 27.0 if the Eſtate de 
avoided the warranty is diſtroied, if it be by the Act of the par- 
ties named, alſo he ſuppoſed that the warranty is executed, and 
thit it ſhall be intended the ſame tye upon which the warranty is 
created us it is 18. Ed. 3. 51. Manxels caſe Com: if he demand no 
rye but enter generally into the warranty, there ſhall be execution 
6f all wananties and ſhall bind all his rights, for otherwiſe all the 
Eſtates tayl cannot be hound by that: But where the (Lies) is 
demanded as where there are three ſeverall Eſtates tayl limited to 
one man, and upon voucher he enters generally into the warranty, all 
the tayles ſhallbe bound, but if he the Lien which he 
hath to bind him to warranty, there ſhall be a Barr of that only, 
upon which the youcher is, and the remedy is, that if he be im- 
pleaded by the party, that hath made the warranty, he ſhall be 
rebutted by his oe warranty: But if he be Impleaded by a ſtran- 
ger he ſhall vouche him that warranted that, and if warranty be 
once executed by youcher and Recovery in value, though that the 
Land recoverd in value be a defeaſable Title, yet the party shall 
not vouche at another time by the fame warranty, 2s it is 5. Ed. 3. 
Fitz. voucher 249. and 4: Ed. 3. 36, And for that in this cale, 
inſomuch that the warranty-was once executed, he ſhall not youche 
againe upon the ſame warranty: Alſo it is not alledged in the Count 
| thatthe PlainciE'was Impleaded by Writ of Entry in the Poſt , but 
in the fer, in which he migbt have vouehed, and ſo ſhall not 
have this Action, where he might bave vouched: And — he 
Z 2 ; up- 


- 


574 of a 


Didridge. | 


ſoppoſed that Sir Henry Rowles (hall not have benefit by this wa. = 


ranty without praying aid of choſe in remainder, inſomuch that 
is but Tenant for life , bur he ſuppoſed that it was no Remainder 5 
reverſion, for otherwiſe they are but as an Eſtate, and be may have 
advantage of the warranty, as it ſeemes without aid praying: 
But not where there is Tenant for life with the reverſion expectim 
And ſo he concluded, and praied Judgement for the Defendant: 
And he cited one Barons Caſe, where Tenant in tayl levies a Fine 
with warranty, and after ſuffers Recovery : And it was agreed by 
all the Juſtices that yet the Recovery ſhall be a Barr to the Remain- 
der, notwithſtanding that the Eſtate tayl be altogether barred and 
extinct by the Fine, but Coke cheife Juſtice ſaid ; that #raje cheife 
Juſtice would not ſuffer that to be arpued , infomuch that it was of 
ſs great conſequence being the common courſe of aſſurances : But 
it ſeemes that the Recovery ſhall not be a Bart for the Remaindery 
for the cauſes aforeſaid, and he ſaid that he was of councell in Z. 
tons Caſe, and thought this Objection to he unanſwerable, and ofthis 
apinion continued. . | 


Paſche 1612: 10. Jacobi, in the Common Bench. 
Richard Lam pitt again Margeret Starkey. 


E. 7ECTIONEF irme upon (| all verdict, the caſe was this, 
Leſſee for five hundred yeares, deviſed that to his Father for life, 


the remainder and reſidue of that after the death of his Father to 


his Siſter, the Deviſor dies, the Siſter which hath a remainder 
takes a Husband, the Husband at the requeſt of the Father grant 
releaſe, and ſurrenders all his Right, Tearme, and Intreſt, to 
the Father which had the Poſſeſſion: And the queſtion was; if by 
that the remainder of the Tearme ſhould be extinct or not: And it 


was argued 3 for the Plaintiff, that the remainder te- 
nding, inſomuch that this is a poſſibility. 


maines that notwithſtan 
only, which cannot be granted ſurrendred or releaſed, and yet 
he agreed, tbat if Leſſee for life grant or demiſe the land; all his 
Eſtate paſseth without making of any particuler mention of it, as 
it is agreed in 10. Elis Dyer. And for that when the Lefce hath 
deviſed the Lands to his Father for his life, that which remaines is 
only a poſſibility, for it doth not appeare for what yeares the Si- 
ſter ſhall have it, and for that meerely uncertaine, 7. Eliz. Dyer 244. 
The King Ed. 6. appropriated a Church to the Biſhop to take effect 
after the death of the preſent Incumbent, the Biſhop after that 
makes a Leaſe for yeares to begin after the death of the Incumbent, 
and void for the uncertainty, for the Biſhop hath no perfit 3 
| but 
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ereſt, which'is meerely impoſſibility, and with that 


hat future Inter * 
lereed Locroft 8 : 
where Leſſee for yeares makes aſſignement of fo many of the yeares 
+: ſhall be to come at the time of his death, and void for the uncer- 
tainty, „ tung Vi | 
;nted or ſurrendred}, onght to be Jxtereſſe Termini. ac le 
aul be ſuppoſed it could not be releaſed, inſomuch that he to 
whom the releaſe is made, hath all the Tearme if he lived ſo 
long; and fo he concluded, and priied Judgement for the Plain- 


b R a > 


inſomuch that ic iFmeerely poſſibility for that which. ny 


= 


ö Hirri: Ser jeant for the Defendant; argued that the firſt deviſce 
tad two Titles, one as Executor and another as a Legatee, and be- 
fore entry, and after that he had entred alſo the Law doth ad judge 
iim in as 2 e , 3rd before that he enter he may that grant a- 

yer; notwichſtanding that be hatt not determined his Election, 
for the Law veſts the property and paſſeſſion of that in bim, before 


* 


any emty, bur co make an election there ought to be ſome open 


+; Caſe, in the Rector e er Caſe, 1. Coke. 


Harris, 


Aſſent to 4 
Legatee, 


AR done, as it is agreed in Welden & Eltingtons Caſe, where that the 


firft deviſee which was Executor, alſo made expteſſe claime to have 
the Tearm as Legatee and not as Executor, and ſo veſted the re- 
maitider alſo, ſee Com. 519. 6. And ſo in Paramore and Tardlies 
Caſe, Leſſee for years deviſes his Tearmeſto his Executor during his 
life to educate his Iſſues, the which the Executot doth accordingly, 
and this open act was reſolved to be a good election, and in Mau- 
ning Cale, 8 Coke 94.4. The Executor which hath the 1. Eſtate devi- 


| R 'mainare fa 
Chaltell. 


fed to him, ſaith, that he to whom the Remainder was limited ſhall 


have it after his Death, and this reſolved to be a good Execution 


all election, and it is there teſolved, that ſuch EHection made by. 


the particular Neviſee is a good Execution for him in remainder , but 


here ĩs not this Election to Have this as Legatee nor E xecwtor, for. 


there is not any overt, Act made by which this may be done. | 

Secondly he conceived thar this is no remainder , but Executory 
deviſe, 2s it is e in (Alunnings Caſe, and that this may be done 
dy Deviſe whict! cannat be done by the party by act Executed, and 
for that he conceived that there is no poſſibility, but an Eſtate Execu- 
ted and veſted in him which is Executor, though there be no electi- 
on made nor Execution of the Lægicy, and admitting that it is but 


2 poſſibifiry, yet beconceived that it is Propingse poſſibilitas , inſao- 


much that the Trarme is longer; then'ic may be intended, that 


an man might live , inſomuch that Adam lived but 950. yeares, 


and this is five thouſand yeares, which is longer then any man in the 
| world ever lived, and he 158755 it is agreed in Fullwoods Caſe, that 

poſhbiliry may be ehe to a polleſſion , and wich this agrcel.chbe: 
eunion ef Strange, in the H. 6: 64. And ſo warranty may be mo 
| | t 
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_ Sherley, 


- hath great re 


_ alfo hecired; 18. Ed. 3. 8, Counter-Plea of youcher 8. A 


And he fad that it was adjudged in the 


7 of him that hack the 


power of revocation may be extinct by rele 
ofthe Land, and ſo he concluded and prayed Judgnen 


poſſefſion 
for the 7 r. 1 7042 2 42237 5 ; | 
Nita, Secjepne for the Plaintiff, conceived that the Remainder 


8 : 


id not determined by the Releaſe. 


mach that the Releaſe was made at the Requeſt of the Father, which 
was the fiſt Pevs/ee. for this ſhewes his =—_—_ and implies that 


* — 


he took notice of his Remainder, and aſſented to it, and he ſayd, 


it was adiudged in Docter Lawrences (Mt, that the ſpeaking of 
theſe words by the Executors, that is ( that they were glad of the 


Devifſe ) was a good Execution and aſſent of the Legacy. 
Secondly , He conceived t hat ic is only poſſibility, and for that 
cannot be releaſed or granted, and he faith that the. Lay 
ath ect of poſſibilities that Eſtates. may reven,, 
and for that it is adjudged in the 13. of Richard 2. Dover 55. 
If Tenant for life grants his Eſtate to him in remainder in tayl for 
kis owne life, rhe Tenant enters, takes a Wife and dies, ſhe ſhall 
not be Indowed, but the Tenant. for life ſhall have it againe, and 
it ſhall be as it had been let to a ſtranger, and to this Ir 
| it Was 
adjudged in AHixdletons Caſe 5, Cokg 28. 4. that an Executor be- 
fore probate of the Will may releaſe a Debt, but not an Admini- 
ſtrator before Adminiſtration granted , ſe (em. 277, 278. Fox 
and Greiſbrockes Caſe, and in 6. Ed. 7 3 4:7 anothers life, 
ug Rent, the Rent was behind and the Leſſor releaſes to the 
Leſſee all Debts , he for whoſe life dies, and there the Releaſe e- 
termines and diſcharges the arrtrages , for it is a. duty, and Debitun 
is Latine as well for Debt as for duty, alſo rele/e bars the Lord and 
Writ of deceit for reverſer of a Fine levied of land in ancient De- 
meſne, 2s it is 7. H. 4, and yer Littleten faith , that geleaſe of a futrue 
thing ſhalf not be a barr , and fot that if Canmſte ef Statute Mer- 
chant , releaſt all his Right in the land yet he may extend rhe Statut: 
15 4 And ſo if a mad man releaſe, and after come to his wits 
and dies, Quere if the Heire may have a Writ of xox compos mentis: 


» this ſhall be a. Barr in 
otherwiſe of a -releaſc 


to a reltaſe made by the Son inthe life 


£ 4 


a Fine, and after he IA, another F 
Writ of error for the e By the. 
And here to the ptincipall caſe 


time of kis Father without warranty: And ſo upon all theſe caſes be 


concluded, and e for the Plaintiff. 
Shirley Setjeant for the Defendant atgued, tha the acceptance of 
Releaſe by che firſt Deviſee,, ſhall norde execution of the Devi 


" L ampilt againlt Margeret Starkey. Par It, | 
ſed which is meerly, in contingency , as it wh; je in Littleton, 2nd 


conceived that the Remainder was execnted „ ibo. 
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was adjudged in er and Tardleys cale by the Education 
7 Iſſue, or a Deviſe upon condition to. pay oney, und the 
Executor pays it, this is a good execution: But here the thing which 
makes the enecut ion is only releaſe, which enures as Releaſe. And 
for that the accepting of the releaſe, it cannot be execution of a Lega- 
cy. But if che Execator , to whom che ay was made , had 
had any Co-execator, and he would not have ſuffered him to joyn in 
jon with him, that had been full Declatation of his laceng, 
that he took it as a Pevaſa, and not as an Exermater , as it is agreed in 
che 10 £1. 277. Dyer 50. And he ſaid alſo, that it hath been agreed to 
bim, that it is ſuch a poſſibility that cannot be granted, as it is agreed 
in Fubreods caſe, 4 Cob, Gb. And he faid it is not like to Harveys & 
Zartons caſe, here two Joym. tenants for life were, and one made 
i leaſe for years to begin aſtet his death, and dyed, and his companion 
ſurvired him, and agreed to be good Leaſe aꝑainſt the Survivor, 
notuithſtanding the Contingency.” And hefconcerved that this might 
be releaſed, and that ix is not like to gontingent actions, inſomuch 
that it is 2 releate of right in Lands, ſe 5 N. 5. 31. b. Colts Aſſiſe, 
where it is ſaid, if Lord, Meſae, and Tenant are, and the Meſhe i 
forejudged by rhe Tenam, and aſter the Lord releaſes to the Te- 
nant, and after hy Parliament it is enacted that the 3233 ſhafl 
be void, yet the'releafe flall be good apainſt the Lord, and ſo ofa - 
Qons „ene before Probate : and 14 Cu. 3. Barr, Releaſe of 
Dower by Fyne doth ext inguſſi it: and Aisbau caſe 8 Ce if be 
made to the Tenanr of the Land, that ſhalt be à Bar. And 2 F., 
fob. the aff, Netraſꝭ tos Patron in time of Vacation ſhall be a Bart in 


annuity brought * the Incumbenc : and if the Leſſee for years be 
outed, andthe Biſſeiſor makes a Leaſe for years to a ſtranger, and 


the fiſt Leſſee re fe to them both, this is good, xs it is g H. 6. and 
yet regularly ſuch releaſe is not gvod without 9 But inſomucr 
that it is of rĩghe to the Land, and to one whieh hath poſſeſſion, it is 
very good. So Releaſe by Copy. holder, extincts his Copy- hold righe; - 


1 it is reſolved 4 Coke, amongſt the Copy- hold raſes, and yet hee 2. 
greed that ſome poſlibjicies cannot be releaſed, as in Allaynr Caſe, 


power of Revocation; ift he not to the Tenant of the Land, inſo- 

much thut thin is a meer poſſibiliry; S0 if an annuity depend upon 
a conditioii precedemʒ bur where the rexurning of the eſtate is to the 
party himſeifd, as in Digg caſe, 1 Cole 174. 4. And alſo the releaſe 

in this caſe is the mote Hong, inſomueh that the eſtate in thivis rec 

ted, as in the caſe of $4 FAI. in releaſe of Ayde. And ſo he tonclu- 
ded, that admitting ener be no election anc execution of the Legat 
by the: avceptance uf ehe Relebſe} then rhe title of the Nfehdaut is 
good, asd if it bea good alectton d Execution : Vet he conceived that 
all che teum remis in the fr Devi/ee , and that tlie remainder is 


deſtroyed 
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deſtroyed by the releaſe; and ſo prayed Judgment for the Defendax, \ 
and ſo it was adjourued. CF ; 


þ 


nns 3 3 FOE EE Lf IMC £ ; 
Faſche 1612. 10. Jacobi, In the Common Bench. 


r #3 
Manley againſt Jennings. 


„ o IN Pebeupon an Obligation, wich Condition to performe, oben 

dein. fulſil, and keep, al] Covenants Grants, Articles, Payments, contained 
in a Leaſe; &c- The Leſſee doth not pay the Rent at the day, andthe | 
en Plaintiff without making of any requeſt, begins a Suit upon the Ol- 

ce&.ny for bis ligation ; and upon this matter pleaded in Barr, the Plaintiff teplyed 

Rent, though that he was not demanded', and upon this the Defendant demurted: 

that he bave a And Harris Serjeant for the Defendant argued, that when any pe. 

_ f wn 5 - nalty is annexed to a payment of the Rem, be that annexed to the 

uns, eſtate, or otherwiſe, yet it _ to be requeſted, and without re. 

queſt to pay it, no penalty ſha'l be incurred, as in 22 H. 8. 57. 4 

6.̃. by Newton, Afpron, and: Port, where a difference is taken between 

an Obligation taken for payment of Rent generally, without any re- 

lation to a Leaſe, and where it is only for performance of (vent, 

and Iſſue taken upon the requeſt, and after demurrer joyned, andthe 

queſtion if the Leſſee ought to tender it, 14 Edw. 4. 4. accordingly: 

And in 21 EAw. 4. 6. 4. b. Pegott and Bryan agreed that there ſhall 

be no penalty nor Obligation farfeited, withour requeſt, where the 

Obligation is for performance of ¶ enante, and not preciſely for the 

payment of Rent, and ſo he concluded, and prayed Judgment fot 

the Defendant. gy nts pn CNC 

Nichols, Niichels Serjeant for the Plaintiff, conceived that the Leſſee ought 

to make tender upon the Land to ſave the penalty; ,- and this ſhall be 

ſufficient : and the Leſſor need not to make requeſt and this is the 

Obligation for performance of Covenent?,: for this doth not alter the 

nature of the Rent; but if it de fot payment of Rex: preciſely , there 

the Leſſee dught to ſeek the Leſſævor otherwiſe for not payment, he 

ſhall forfeit his Obligation, for there tender upon the Land ſhall not 

excuſe him, And for that if a man makes a Leaſa for years, rendring 

Rent at Hichaelmgſs with nomine nun f it he not payed within 10 
dayes after Michaal mai; and pag apt 1c. dayes, and theſe diffe- 
rences appear, and are agreed. in 22 H. 6.57. and 6 Edw. 6. Ba 
tender 20, And he conceived that the Books of 14 EA. A. 4. 20. EA. 
6. and 11 EAA. 10. depends uponthele differences, that is, that a man 
chall nox drain for Rexagharge without RegueR, infomuch thatit 
1s 28 Hebt which is due upon Requeſt; and admit that the caſe were 
that a man made a Leaſe far.yeares the Laſſas coyenants to pay che 
Kent at the day wich a gemi ue pem in default of payment of that 
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4s hy. 1 27 _ wee Te ay ney Covenants ts py - 
this caſe who bel maky the requeſt , that is, the firſt Lefſor or the 
Leſſee, inſomuch that it i mal to' the Affignee of them both , and (+ 
wary Suits may ariſe upon that , aud alſo he ſafd, that it was. ruled 
here upon 4 motion in arreft of Judgment , that in Debt upon an Ob- 
ligation te performe Covenants there need not to be ay nd Ag o 
in Solrit or non Solvit pat iI ſſus, for it may be that it Was 
rendered or pad, and jo he ſayd it is confeſſed by the Demarrer , 
' that the Obligation is forfeited, and for that he prayed Pudgment for 
u,, NE ; 5 
Coke cited Myles and Dragles Ca/7, Where a man was bound for 
performance ef «Will , be need not to pay Legacy deviſed by that for 
which « no day aſſigned without Pequeſt, ſo if the Obligation be for © 
peywent of Legacy expreſty and no day aſſigned, andſo it was ad. 
jour | | a} | 


Trinity 16 I 2. 10. Jacobi i in the common Bench. 


IN Debt, the caſe was this, that is, the Port- reeve, Jurates pgs; 
aud Inhabitants of Grevefent; brought Debt againſt one EA. | 

Lui Water man, Which plyed the Ferry betwixt 'Graver- 

end and London, and coutts that Graveſend end Hilton are ancient 

Townes and next ad joyning to the River of 175. and that the In- 


habitants of theſe Townes have had time out of minde, &. ancient 
paſſage from thence to Lenden, and have uſed td make By-Lawes, 
and conſticutions for the Government of that paſſage, and have 
provided Water-men, Steer. men, and Rowers for the ſaid Paſſage 
the which uſed time out of minde, to take of every Paſrenger a 
his Fardell two pence, and that for their maintenance, and oughe 
to hold the Paſsage, if their benefit at this race amounted to foure 
ſhillings, or more, and that the Qgeen Elizabeth by her Letters 
Patents under the great Scale of Enjland, incorporated the ſaid In- 
habitants by the name of Port rervs, Jurats, and Inhabitants of Mil- 
ton and Graveſend , and this was inthe tenth yeare of her'Raigne, 
and alſo that they injoyed the ſaid Ferry without any Interruption, 
and that they held the tide and Ferry, and that the Port-Reeve 
Jurat, and twelve of the Inhabitants had power to make By-Laws and 
Couſtitutions for the government ofthe ſayd Ferry, and that eve- 
Water-man ſhould obſerve his turn, and alſo to impoſe Fines 
or the not obſerving of them, and that in the thirty 3 yeare 
of the ſaid Lucene Elizabeth, a Conſtitution was made by the then 
IS) | Aa 2 
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the B 5 WII 
orced to looſe: ir paſſage by. Pg es — hs 5 

7 did not amount to ns ſtullings, ſo Zager in 3 7 

475 ſo that th Barge w. a er. nobenninence, that in tha 
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ſhillings at the Kate Miel the 

ey, [uncothe Land — 5 1 1 e if the 1 or | 
other Water-man received any pales enger ee that the Barge be 
frrniſted, that he ſhould pay t 225 E J — 
habitancs for the 4 1 Barge for 

ſo received two pence., aligned breach of the By in 
Defendarits , and that hob 2 15 of the paſſe engert be 


fore the Barge Was furniſhed, Er amounted to as much as.is de- 
manded , »y Aa Action accrued - the . to demand it, 
to which t ndant pleads that he oweth not to the Plain- 
tiffs | * and forme as they have demanded 54 and by the 
Jury at the Barr it was found for the Plaintiffs , and after th 


at u 
motion inthe behalfe of che Es the . — Was co, 


in the 2 

t Cu and it is de 
and uſage by the Statut 

4 Faq. agreed that Inhabitants 

cannot pi | ve matter of: — have matter ofEaſe, 


he conceived they might very well, as it 3 Ed. 4. 29. 12 H. 6. 
Preferigtits 46. e 8 H. 8 x ig 


„. 1. 


Secondly , Auto the Objection, that the living of the other Wa- 
termen ich are not imployed in the Barge is by that abridged, and 


that when the Water: man is willing to carry, and the Paſſenger to 
be carried by him, it Ret — ng ww ſhould abci 
voluntary aSof a man, upon which his lively- hood depend 
ere .f for nothing is chal the By-Law, bat 


only preheminence , and that proviſion be made for the Poore, 
which is forthe publick good. for every one may go with any that be 
— —— . Bak penceto the Barge or after the Barge is furniſhed 


and ha of the ſub 
er r t the Liberty of the ſubjeR 


bnt not allt r aboliſhed, as it is 2. 
Ir oy ep p of 7orkes Caſe inche Regiſter in the Writ 


vl. 105. . c. 8 Coke 125. 4. Wagoners Caſe, G Ed. 3. 37. 
4. 3 7 Wher the Biſhop of 7 rkcimes inch Mannorof 
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Purt II. | Caſe. 175 
ſuch hbefty , tht is, ib he and all his Prelerr ſors time dut 
Fuad, Er, have had « caſtome_rha none in the fd Town 
ought or lad | med to uſe che office or miſtry of a Dyer, with- 
ave Licence of the ſaid Arch-Biſhop or his Bayliff of the ſaid Town- 
Aud allo he cited 2 caſe in the Regiſter, »here the Abbot of ef 
infer preſcribed to have a faire in VFeſtminffer upon Saint Edwards 
day, and for den daies after: And that n (tizes nor other in 
" Londen, qo cd ng fell an; thing in Lovdew, but in 
this faire, and after the Abbot rewilliad this privileds , and had 
ol che Citizons of Lenden for that; one thouſand five hundred 
pound: And ſo it mas adjudged in Sir George Farmers Caſe, for 1 
z bake-bouſe in Teſſiter, und that woxe ſhall bake any Bread to ſell, 
may be reſtrained all. ry till the Bardge be furniſhed , as F 
in 2. £4. 3. 7. Grant that all Ships, laded and unladed in ſuch a 
Haven, «hall be laded and unladed in ſuch a place, and a good 
fading that it reftraines all people to a cettaine, and 
good by rant; chend Forriore vhill be 1 
other ob jection, tas this cuſtome shall only bind the In- 
habitance and not ſtrangers, he conceired ther cuſtome might tye 
f that came into the faid Town very well. as it is agrtedin 22. 
H. J. 40. So the By-Law shall bind ſtrangers, when it is only for 
A to be made within the Town and for che publike good, as it is 
Alis the 44. Ed. 3. 13. 8. Ed. 3. offi: 413. ordinance a- 
gainſt him which eſtops paſſage by water and good, and ſo he «- 
ed in the Chamberlaine F Londons Cale, that By-Law made in 
onde thall bind all, as well ſtrangen is Cirizens, which ſell any 
| in the Hall bre, though car they Inhabit Ls, lace 
out ofthe City And alfo he ſaid that the Aale men which have 
the loſle ; shall have the benefit ,, for they shall have the two, mY 
ſiot every one that paſſes dtherwiſe , before chat they are furnished, 
and this is tecompenct for them which are tyed to perpetuall atten- 
daviee and he conceiverh th4r the demand is very well made, wot- 
nua that the duty acctues from many times, for he hath 


* 


men at one time and ſo many at another,the which in 
the ſum demanded: And fo he concluded, and ptaied | 4 


ES. K | for the Plaintiffs have web, 
not a have uſed time out of mind, &. I 

Secondly , it is nor allesdfed chat they onely have uſed to main- | 

taine Ferrey, and if they cannot preſctibe in the ſole uſing df hat, 


being for the publick good, for how fhall they be puniſh 
ran.” Aa 2 | 7 


. 


* ad 4 8 Ni F 5+ , * 8 * 
# 34 72 COT DIED. =. , N - g n 
8228 3 7 © NY OW N bj AE Ss 
5 * 
_ — $5 £ 1% 


* y n n R e . mg 2 e 
2 = r Py Xx £22 tp | Is: : 9 — N 
* n Ne * 5 * £ „ 
P g : , r 
. 8 — * LEY 9 
+ . : . oe 
, * 4 ths : 1 
N * © - a 4 2 
F 1 5 ; 3 
1 12 - E. l ; 3 
- * eds j 


that they do not uſe and mainraine ; at the Common Law the n 
babitants of a Towne shall be punithed for no repairing of a Bridge - 
or high Way, the which-may be maintained by-che Inhabitants to. 
gether 8 i do not do it, then others may do it, as well 2 
| others may repaire high Waies or Bridges, as thoſe which have uſel 
to repaire them, as a common Hoſt shall be punisbed in Eyte if be 
. lodge any man, and yet he which he refuſed. to lodge, 
may have an Action upon the Caſe for the refuſal} : Alſo the Patent 
gives the forfeyture to. üer but the By-Law doth not 
wake any mentis who shall have it, and he conceives that it hall 
not be asupon the Stat ate 2. Ad. 6. Which gives penalty for not 
ſetting forth of Tytles, hut doch not appuint who shall have then: 
and e judged 4p de to him which ought to have the Tyrber, - 
but this cannot be ſo here, inſomuch that it is againſt the Grant, and 
agreed that a ſtranger hall be bound by By-Law., where it is for te 
2 good, but not otherwiſe , and aſſo the cuſtome that theſe 
dge-men hall have the preheminence, may be good, as well u 
cuſtome that the peore of fuch a Parish shall have common in ſuch a 
place till ſuch a day, and then the others, and ſo in this caſe ; and 
ſo he concluded that Judgement $hall be Arreſted. 3. 
Warbarton Juſtice conceived that the Count is good, and that 
the Inhabitants may Tae very. well, as 47. 4//- - foure 
Townes were charged for the repaire of a High way, and ſo may 
che two Townes for the Ferrey, that he intended to be high way. 
upon the water, and alſo he conceived that this is inquitable in 


Eyre, and alſo by the Juſtices of the Kings Bench, and now by the 


* 


Juſtices of Aſſiſes by Indictment by the name of Inhabitants: The 


which may be as good an Action uponthe State of Winton againſt 


the Inhabitants of the Hundred, and fo he conceived, that in this 
caſe the Inhabicants of Milten and 1 — may be punifhed by 
Indictment if they do not repaire the Ferrey, and that the King 
there this day may ere&a Fetrey in place where it is neceſſary, fort 
the King may erect office which is for the lvnefit of the Common 
Wealth, but not to charge the Common Wealch And that if any 
no breaking of the By-Law ; and ſo he concluded , chat Judgement 
ſhould be given ag Plaintiffs; a. 3 , 


Coke cheife Juſtice ſeemed the contrary, for he Sa it is 
not ſhewed ia the Count to whom the Ferre belon 5 for the own- 
At; 


ers of that are not mentioned, the. which it oug 


; | And yet he 
agreed that a Ferrey may be without owner , as it is agreed 12. Ed. 
4. 8. Inſomuch as this is locall and need not any Agent, but out 
of Lecte ad Ferrey otherwaies it is, for there eight to be Agent, 
or otherwiſe the Ferrey. ſhould be of no uſe, and for that there 
ought to be an owner, h Secondly 
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ond itisalledged chat: Infra"Eaj 1 Tones, there is ſuch 

—_— the Inhabitants may make conſtitutions, and that 
inhabitants ſhall maintaine a Ferrey , but not that here was 
x Ferrey, but that he conceived it might be good, inſomuch that it 
1 what Action the Inhabitants may have, if Gon 
diſtorded of it, for this is no eaſement, and they have no Eſtate 


ol Inheritance, and for that the Preſcription by the name of Inha- 


bitants is not good, for they cannot have Eſtate, and to the J.. 
rave of 6. H. 6, chapter 7. Which ſaitb, it is a laudable cuſtome and 
33 all be maintained, but not that Inhabitants 
ſhall maintaine that, nor thoſe incorporate, ſo that the Staate 
doth not make them capable of ſuch a thing, for which a Writ of 
tight, and aſſiſe by the S tatnte of Weſtminſter 2. lie. 
Fourthly, That the cuſtome and the Patent are repugnant, for by 
the cuſtome the Bardge hath not any prabeminence nor precedence, 
but equall liberty was to all water men to carry what paſſengers 
that they could; and with that alſo agreed che Itatute of 6. H. 6; 
And then if the cuſtome mere not ſo, this cannot be niade by the 
nt of the Nneeue, nor by the By-Law, for this is the liberty of 
Fe Subject: the which cannot be abridged nor re lrained by them, 
for if the King , PRA preh:minence here, fo may he do in 
all other Ferreis and places, and alſo in the practiſe of the Law, to 
have preandiencr in this Court, and in all other Courts of Juſtice: 
And ſo ſhould it be alſo of Butchers and Bakers, and all others 
which uſed buying and ſelling ; And he ſaid that the King hath pre- 
emtion of time in fome places, but this is not by: his prerogative, 
butby the cuſtome of the place; And he agreed that'cuſtome in ſub- 
ject may have preemption, but not by the Kings grant, for the King 
cannot grant that to another that he himſelfe hath not by his pre- 
rogative, and perchance he which hath ſuch grant, will not come 


to Macket, till all che Market be ended, and he conceived that the 


River of Thames is ſo publick, that the King cannot reſtraine that 
by bis grant, no mote then he can ꝑtant prelemineuct to a Coach- 
man to carry people into the Streets of London : The which is ad- 
jadged upon the mutter in the 50. 7 Ed. 3. Tell. 2. Where the _ 
grants Toll for every one which pa ſſeth by a Common way: And 
agreed that it was nat good iflit be in a Common Way, of in a Com- 
mon Mver, for 2s it is reſolved in the 22. . 93. Every common 
River is av high Street, and Common Waies and the paſſengers Way 
3the water increaſes; and the Thames is a branch of the Sea and 
acommon Street, as it appeats by Bratton fol. $. 5. The Phintiffs 
have bronghe their Action by the name of Corporation of Port- 
reeve., Jurats, and Inhabitants of Miltos and Graveſend, and they 

| are: 
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ate intorporate by thename uf f erNrene, Jurates; 2nd | | 
of Gneve/cne, poſſeſſom of Ships, the which words are left ont 
_ the name, by which the Adio is brought, ſo that the By. Ius 
not made by the ſame name , dy which they are indorpornte, ws 
the Action brought by the ſame name: And yet he apy 
mightmake aBy-Law according to the grant, — 
. e 2 E ſe ; C I EOTET he hogs. 
.  Sixtly , He conceived that the conſticution is not purſued fr, 
the conſticution is; that if any Water · man 1 — 
willing to go by the Bardge, that ſuch Water - man ſhall * | 
every ſuch paſſenger two pence... And it is not Averred that the ac | 
| v dich the Defendant bath carried, were williog to be ay 
ried; by the Bardge, and ſo not purſueade. MO RT 
SVeseventhly, The'Conftiruzions further that no Wherry-man lull | 
catry any paſſenger, before the Bandge be fully diſmiſt and cru 
miſt , and this is not good, ſor it may be the Bardge will not paſſe 
to. Leads at allthis Tyde , and for that it ought to be averred that 
the Bardge departs in convenient time after th4r it is furniſhed , for 
otherwiſe cuſtome that none ſball put his Beaſts into luch a place, 
till the Lord hath put in his Beaſts is not good, for it is reſolved in 
2. H. 4. 24. And the reaſde is, inſomuch that it may be, tha the 
Lord will not put in his Beaſts at all: And to ehe objection fhar the 
By-Law ſhall not bind a ſtranger» he conceives that if all other cir 
cumſtances had bea coneutrent; that had been very well, inſomuck 
thae it was within the place where — ove power to make - 
Lawes , and alſo for the publick good, and this as well as the cuſtome 
of * „ and Forraine ſold, the which is only for irate | 
gers: Aalto the objedion, that they art ſevemll owners of fe 
verall Bardges'; and for that ug not to joyne in this Acton, 
be ſaith chis doth not appeare hy the Count, but it is ſaid that the 
were poſſeſſed, and for that they ſhall be intended Joynt Ownen; 
and ſo he concluded, that Judgement ſhall be arreſted. 


| Trinity 10. Jab, 16 12. fr the common Bench. 
Dummes againſt Shrtmpſhaw, Trin. 9. Jacobi, Rot. 334- 


N action of Treſpaſſe for Aſſauit and Battery', the caſe was this: | 
The Plaintiffin his Count ſuppoſeth the Treſpaſſe to be made the 
firſt day of ey, 8 facebs, ar ſuch a place. The Defendant plends 
that the Plaintiff the ſame day would have aſſaulted and beaten bim, 
and that the Defendaut laid fe hands upon bim to defend himfelfe, 
and if any hurt came unto him, it was by his on wrong, the wh 
is the ſame Treſpaſle for which the Plaintsff bath complained Min 
5 e 


[ret in 80 . — Edmonds, 


Dees . upon 


yrias for Juſtification , the 


ro —_— 407 Froved an \alfaulr to be *— 


the Plai ——— por Pry time, that is, by the ſpace of 

| lars the day contained in the Count, end that un 
| the Defendant ta defend bimſelfe, hach affaulced the Plan: And 
upon this Evidence the P demurred, ,inſfomuch that this proves 
coaſſaule mad at another day then is contained in the Count, and 
the by pleading" hath confeſſec un Aſſauir and Battery 
made upon the Plif, day-contained in the Count, and now 
—_ es his Juſtificacionar another day: and if this E- 

to prove lis Juſtification, was the ueſtion. 

wi — rhe day be made materia, in which it War 
1 Court, and 'Councell alſo, That if the Defindaut had 
gullty, the day had not been mareciall. But the Plaine 
eee Evidence any Battery before the day contai- 
Pr orafter before theaQion brought, and this is ſuffi- 


3 ove” His Declarativ»: but the Parties, thar is; the Plan- 


his Conit and Replication, and the Defendant his . 
| 0 have agreed ofthe day: And for that if they e 1 
N it was moved, and oi it was adjourned. 


Tri. 10. J. 1 61 2. inthe Common Fench, 
"Lewy againſt Aadred and Edmonds. 


N Deb _— the Defendants. as Feecwtory of William Aldred, 
en Obligation made by him in his ſife time, of 50. . 
8 ono of the Defendants confeſſed the action, the o- 
cher plended that the Teer dyed ſuch a day, and tliat he inten- 
ding to have letters of Adminiſtration, cauſed the Corps of the T 
ftr to be buryed , and his goods ſafely to be preſerved and kept, 
and that after admeniſtr at ion was granted to him by the Arch-Deacon,. 
and that aſter that one Hernego brought Es, inſt him as Adwi- 
_ nfrarixbyletrers of Adminiſtration commitreC ;» her by the Com- 
miſſary ofche Biſhop, being Ordinary there, and and aver- 
red that this was a true „and that he dad no which were 
the Teftators,, beſides the Goods and Chattels which did not amount 
to the ſaid Debt, and ſo demanded Judgment if action, and upon 
this the Plaintiff demurred in Law. 


Devi Ser jeant argued for the Plaiutiff, that the Defendaxr ought - 


to have confeſſed and avoyded, or traverſe the point of the action, 
and not eee, —— ment if action: See 1 Elix. Dyer 166. 10. 
= © emen Executors of their owne Ro chat 


is, 


Debt againſt 
Excenter. 
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is, when he meddles without any colour of title or authority . 1 . 
ceying Debts; and diſpoſing the goods to his owne uſe; 2 I 


What affs doe ad niniſter abont the Funeralls, or be made x Coadjutor, or 


make an Exe- 
cutor, De fon 
tort, What not. 


this ſhall not make him Executor of his own wrong, or by reaſon of; | 
Will which is after diſproved by probate of one Letter: and in theg | 
caſes, if he be charged as Exec#ter, he ought to plead ſpeciall matti. 
wir hout that, chat he adminiſtred in other manner: and in 20. E. j. 
27. 4. 28. 6: adjudged in Debt againſt one as Executor, which bi 


Letters, ad (olligrndumbona definifti only; which pleaded the ſperul 


matter, without that, that he adminiſtred any other way, and other 
manner was out ofthe pleading; for he did not admin ſter in 
manner with Intermedling by the letters ad celli gendum: and Th 
4. 33.6. I an action be brought .againſt an Executor of his one 
wrong, and after adminiſtratiom is committed to him by the Otdim. 

, this ſhall not abate the action : upon which Books he inferred, | 
> 6. the Defendant ought to have traverſed , that he adminiſtred s 
Executor, and inſomuch that hee hath pleaded that he hath not ſo 
pleaded, the lea was not good; and alſo inſomuch that he hath plez- 
ded, that he hath no goods of the 7vteſtare beſides goods which doe 
not amount, &. And this is uncertain, and not good, for he oupht 
to have ſhewed what goods he had in certain, and the value of them, 
inſomuch that they remain as Aſſets in his hands, and fo he conclu- 
ded, and prayed Judgment for the Pluntiff. | 

Barkgr Serjeant for the Defendant, argued , that though that the 
action in which Harzege recovered, was begun after the action now 
hanging, yet inſomuch that judgment was firſt had in that: now that 


| ſhall be preferred otherwiſe before Ju , for till Judgement the 


know if t 


elder action ſhall be preferred. And he conceived, that if the Wit 
was abateable, and the Defendants would not abate it by plea , that 
(hall not 0 en the f/Jaintiff which is a ſtranget, and doth not 
ele Defendants are Execwtors,or Adminiſtrators, as it is faid 
by Darby, 9 Edw. 4. 13. And he conceived that the plea is goo 


chat the Defendants have not goods, beſides the „which do not 


amount, &c. And divers preſidents were cyted by him to this pur- 
poſe, as Trin. 18. Eliz. Ker. 1405, between laue l ſev and Fg. 
Hillary, 40 Eliz. Ret. 902, Smalpeeces caſe : and Tris. 44 Eliz. Ait. 
1900, between Godwin and Scarlet, in all which the pleadings were 
all one with che plea in queſtion, and no exceptions taken to that: 
and infinite other preſidents may be ſhewed in the point, for which 
cauſe he demanded Judgment for the Defendants. 

Coke cheife Juſtice ſeemed, that in an action brought againſt one 


| as Executor, he may plead that Adminiſtration was committed to 


bim for ſuch intent that the dead dyed Inteſtate, and demands Judg: 
ment if action without traverſe, that he was Executor, and with — 


agree 
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| — vouch when he n ave abated the it, he ſhall loſe the 
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Wo yh 253 he 1 : wanting 
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Defendan ſhews Letter of adwiniflratias to him po 


ofthe dead, by which he adminiſtred them, 
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ſhall be returned as. Deva bavit, * in 10 Ed. 3. 503 4. If the 
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ie infect nnner, that hee might have abated the 

fut — * 7 the yrit mall abate: and he intended 

F ine wrong, -might pay debts due to ano. 

bed, ind Hall nor ee with mote 


the * An ifewd Execarors are joyntly ſued, 


8 one confell n, this chaff bind him and his companion al- 


: hin his Blinds, ge eben wich arg: 
ton, this hy im Which is right- 
Fa 5 de concerved eee ought to be given 


An 
550 that he Barr i is good notwithſtan- 
Aich not fl RN thy Aba . b power to 
| tio e nent and the Defen- 
nor relie-un th. „I afve where the 
4 nd rhe Phinciff reler- 
ſendan' pay due D. $ it is not material, 

r hot though that # be in another re- 
: | dphrer and aquirced , and 


marr, Re . another | 
garten ſtance: But 


ewe jt is not maretialf: 


pon which he refied was; informich that che Aion | 
was brought againſt two Executors, and one hath; confeſced rhe 
Action: Ant be ended withoarqueſtion,” that if This ſhall bind 
his companion, and for thath Ml ot cen Arche 1 queſtions, 


but dechres hi his opinion” cirerdly he the e ought to have 
Judgement againſt both th "Defentſanrs upon the . — of 
one, and this ſhall bind his companion: ypc fuſtice conceived 
chat the Plea a ec by Adminfſtratot Without traverſe, infomuch 
chat ĩt is to the Writ, avit appearsby g Eis. 4. 33. 37 H. 6. Frome 


2 


dminiſteation, - nor che taking + His 

——. nv more chen i. Trover and Cooyertion, . 
n x for to e them: And be a eed that 
_ 


. dd pr 
execution of Admini 


coneiance, 
i + — it is 


for that ic is good without intitleing pony Deacon: And be 
agreed that are eee omit y Debes due to 
another , and shall: be diſcharged: he agr 2. 'alfo thar the 


 Confellion of one \Execucor” Nell bind his: open ik and that 
ne ſhalibe given upon that for the Phintiff: And they all 
- arm eed that che pleading, ela the Defendant hath: no goods, be- 
goods which do not amount, Ge. it was not good, and 
been ca they u apr that * Na ought co de given 
ke RRC, 
© 3 


Ame l 10. Jacobi, in the Common Bench. 


Tyrer againſt lintleton 9. Jacobi, Kot. 299. 


N Treſpaſſe for raking: of 4 Ces, 0 Upon not any ei- 
1 by che Defendam, the Jur peciall __ 25 oY 
— — is, that the H 12 N Plaintiff was ſeiſed of 
eighty Acres of Land, hekd of che Defendant by Harrior ſervice , 
that iv; the beſt Beaſts of every 'Tenant which died ſerſed, that de 
1 > his death rt) andddavibe Husband of the faid De 
5 Aus before his death/, made à Feoſſment of chat 

inc 


tion of marriage and advancement of his Son, tothe 
aſe of his Son mh; wh with ſuch agreement , that the Son 
ſhould redemiſe to his Father for forty yeares , if he ſo long lived, 
and that after the N was had, and the Son tedemiſed the 
Land to his Father, and the Father injoyed that accordingly , and 
the Rent ro the Lord, and after died, and that the Plaintiff 
no notice ofhis Feoffment , and that the Husband at the time 
of his death was ſed of the ſaid Cow , and that the Defendant 
 tookit as the beſt Beaſt in name of Harriot , and alſo found the Ste- 
tate of 23, Clic. of fraudulent conveiances to deceive Creditors, 
and fo praiedthe direction of the Court, and this was agreed by 
the Plaintiff aforeſaid. 
Nicholls Serjeant , firſt that allconveiances made upon good confi 


deration and Jana Fide are by ſpeciall Provife exempted out of the 
B b 2 Ftatute 


Nicholls, 


” Vx 


b . OS: ; 
6 Vrer againſt Litletew. pill 
4 1 , 4 Part II 
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le of 1.3. Sli, chap: And;heconctived that this is made vj 
good ;onfideration, and Jens Fides and for that it nt 
| ai Proviſo, and alſo he ſaid, that as upon the Stat ute of Male 
. bridy chere is fraud apparent Aud fraud averrable, as it appeares 
1a. H. 4. 16. Where ia werd the Fenanc pleads that bis Father 
d a Fige de a ſtranger , the Lord-rephies:thar-chis was by Col 
lukon th te-enfeoff the Heire of the Tenant at his full age, 4 ſox 
 verred that to he by Colluſion te out che Lord of his. Ward, and 
«this is fraud averrable ; But if che. Tenant had enfeoffed his Tenant 
ee in dee ſimple, this is apparent without any averment, 
and the, Cputt may ad judge upon it: And ſo upon the Statwre of 
277 Ch. chap,4, it appears dy. Swerells Caſe, that the Fraud ought 
to be proved in..Evidence ,'or confeſſed; in pleading, or otherwiſe 
this ſhall not avoid conveiance, for it ſhall nut be intended, 6 Coke 
78. 4. and ſee. 33, H. 6. 114. b. efrdrew Weodoothy cafe, upon which 
| be inferred that chis is bug a fraud averrable, if it be a fraud at all, 
. | ee de {nor take nocice,,/ if it be not found by 
| the Jury , and de faid upon the Statute of 32 H. 8. Of :Deviſees, 
as it appeares by Knights Caſe, 8 Coke, and 12. Elis. Dyer 295. 
8, 9, 10, 10) 14, 12,13% 14,15, 16, 17. And ſo he concluded, 
_ praied Judgement for the Plaintiff. | | | 
Harris. Jarri: Serjeaut for the. Defendant 

1 e in the 
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and ſo he concluded, and praied Judge ment for the Defendant. | 
© the Statnte f 13. Elix. Doth not 2 
t 44 . tie 


Cole. 
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che Defendant, inſomuch that the Feoffment was made for good com 


Part II. 


eration , and for that ſhall be within the ſaid Provi/o, for if 
that ſhall be avoided at all, that ſhall be avoided by the Srarwre of 
irlebridge , which is ouly affirmance of the Common Law, and 
thisis the reaſon., that notwithſtanding the Statute ſpeakes only of 
offment by the Father co his Son and Heire apparent, yet a Fe- 
offment to a Colin which is Heire apparent, is taken to be within the 
ſtature, and inthe 24. of Elis, in Sir Hamond. Stranges Caſe: It 
was adjudged that if the Son and Heice apparent in the life time of 
his Father , purchaſe a Mannor of his Father for 1 conſiderati- 


"this is out of the Statate, and ſo it was adjudged in P orredges 
Qſe; alſo he ſaid that the Law is an Enemie to fraud, and will 
not intend it being a conveiance made. for conſiderat ion of a mar- 
nige to be fraudulent, no more then ifthe Father had made a Fe- 
ollment to the uſe of a ſtranger. for life, the remainder in fee to 
his Son and Heire, the which is not within the Statute of Marle- 
bridge, as it is agreed in Audrem Weoadcocks Caſe, 33. H. & 14: 6. Alſo 
be conceived, that the Feoffment in conſideration of marriage, 
ngturall love to his Son, and that the Wife of the Sonne ſhall 
be Indowed, and that the Son ſhould redemiſe that to his Father s 
for forty yeares., if he ſo long lived, and that the Father ſhould | 
pay the Rent to the Lord, theſe he intended to be good conſidera- 
tions, and for that ſhould be within the ſaid Provi/o of the Star 
rate of 13, Eliæ. otherwiſe if it had been co defraud Creditors : 253 EN. 
nt if it had been to ſuch intent, that is to defraud Creditors , this Dyer 193. 4. 
ſhall not be extended to other intent, that is to defraud the Lord of Vent 
his Harriot; And in the 28. of E/is. it was adjudped in the Kings e «0rding- 
Bench, if a man make a Feoffment in Fee to the uſe of himſelfe for 
life remainder to his Son in tayl, with divers Remainders over, 
with power of Revocation, an { after bargunes and ſells to a ſtran- 
7 7 condition, and after performes the Condition, that yet 
the (uſt conveiance remaines fraudulent, as it was at the tinfe of the 
making of it: But this is only as to the purchaſor and not as to any 
other, And in Goodhers Cale, 3. Coke 60. a, In debt againſt Heire 
which pleads nothing by diſcent day ofthe Writ purchaſed, the o- 
ther joynes Iſſue, and gives in Evidence fraudulent conveiance, and 
upon ſpeciall Verdict adjudged tbat it was very good: See alſo 4, 
(ke 4-4. c. Vernon: Cale, the Colluſioii to have Dower and Joyn- 
tute alſo: And ſo he concluded that Judgement ſhould. be given 


forthe Plaintiff, | „ 

| Warburton ſuſtice agreed that the fraud ſhall not be intended if benen. 

it be not found, no more then if a man grant an Annuity to ano- 

ther, Jr am dis (+ bene geſſerit, in Annuity, for that he need not 

ta aver that he hath bebaved himſelfe well, for this ſhall be * ug 
| ed. 
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Beer againſt Litthien. Pare, | 


ded, if the contrary he not ſhewed of che other party : So here in 
muchcharie is nor found to be fraudulent, ir ſhall be A 
be Beni fide: And he agreed that if it had been fraudulent at the 
firſt : If the Son had made a Feoffinent over in the life of the Father 
25 it is * in Andrew Woedcocks (Caſe, 33 H. 6. 1 4. that then the 
fraud is determined: So here when the Son hath made a Leaſe to his 
Father, this determines the fraud if any be, and ſo fie concludei that 
Judgment ſhould de given for the Plaintiff. = ö 
Myncb Juſtice agreed, inſomuch that it is expreſſe conſi derition 


found by the Verdict, and for that other conſideration ſhall not be 


intended, and alſo that it ſhall not be intended that the Conveyance 
was made to defraud or to deceive the Lord of ſuch a Pe ccadi 
as Harriet is, which is of fmall conſequence ; but if it be a fraud 
within the Staate of 27 Clic. apparent; that is, if it containepoy- 
er of revocation,” which is declared to be apparent fraud by the 
Sratste, the Court may take notice of that without any averrment; 


And he ſaith, That in the 2. and 3. Eliz. Dyer, Wainsfords Caſe, 
193. 4. and 9 Elix. Dyer 267, 268. there is no averrment of fraud, 


but expreſſe Iſſue joyned upon the Fraud, and for that he need not 
any other averrment : And fo he concluded alſo that . 1 
should be given for the Plaintiſſe, and fo it was Ruled accor ing, 
if the Defendant did not shew other matter to the contrary at ſuch 
a day, which was not done. 1 

Trinity 10. Jacobi 1612. In the common Bench, 

7 i trobridge againſt F orteſcue and Barret. | 
J. 2 Ryplevin the caſe was this, A man ſeiſed of Lands in Fee 
5 C 


in ene ont of it with clauſe of Diſtreſs and dies, his Son 


| ire enters and dyes, the Rent is behind, the Son ofthe 
Son dyes, and his Son enters and makes a Feoffment to the Plain- 
tiff, and the Deviſee of the Rent, releaſes all Actions, Debts, 
and Demands, to the Feoffor, and after diſtraynes the Beaſts of 
the Feoffee, for the Rent behinde, before the Feoffment , and it 
ſeemes the Releaſe is not good, inſomuch that the Deviſce had no 
cauſe of Action at the time of rhe Releaſe made, againſt him to whom 
the Releaſe is made, nor Demand againſt him, otherwiſe if be K+ 
leaſe had been made to the Feoffee, for he was fubject to the diſtreſs, 
and this is a demand. | wy Yo 
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a, and them retain, and this 


Tenant for life 
with warranty, 


Nicholls, 


2 


1 


Haughton," 


ing al the Eftare ſhalt be reduced into one, and the warranty ſhalf 
come; ind for t hat he conceived, that the firſt Tenant for life ſhall 
hveayde of him iu rèmainder forlife 
WynchJuftice conceived that ayde ſhall not be granted againſt the 
firſt Tenanc for life, againſt him in remainder for life, for he con- 
ceived that uyde is a Wales to be granted, when the defects of him 
and his Eſtate which prays it, are to be ſupplyed by him which is 
prayed ; chat this is che reaſon that he may have ayde of his Wife, 
ind where there ate many remainders, the firſt Tenant. may have 
ee of kfiem all z orherwiſe where he is Tenant for liſe, the re- 
waitider for lite, and t be revetfion expectant, for the Tenant for life 
cannot fu pphy his deferte; and wirh this agreed the exprefſe Booke 
of Tt Fav. 3. Fitz: Hie zu. and ſo he conchuded that it fhontd 
not de granted. - Warburton 
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. Caſe of cin fn. pan 
Warburton. Ward urtos Juſtice doubted , and inſomuch that the granting of 
ayde where it is not grantable, is no error, but otherwiſe of the de- 
 pying of that where it ought to be granted, he would be adviſed 
But he conceived that the cauſe for Which ayde is granted, is not 
the feebleneſſe of the Eſtate of him which prays it onely, but to the 
intent that they may joyne together, and one defend he r, for 
Tenant for life may: plead ſome Plea, which he in-reverſion may 
40d granted. plead, ſaving the joyning of Iſſue in x Writ of Right, and he had 
a Manuſcript of the 11. Ricb. a. where Tenant for life, the remain- 
der for life, the remainder for life Was, and the firſt Tenant for life 
had ayde of chem both in remainder, and ſo concluded... SS 
Coke. .. Cokg cheif Juſtice that aid ongbt not to be granted in this Cale, in. 
ſomuch that he which is the fiſt Tenant hath greater Ef «te then be 
in Remainder , for his Eſtate in Rewainder it more Remote and 41 
. certaine , and to the Book of 11 K. 2, He agreed, that the ayd was 
granted af all in Rewaixder,, but there they in Remainder bad Eſtate 
tayle, and be ſayd that ayd is to be gramed ia tw Cates, in per. 
ſonal{ Action- to maintain Iſſue, and h en Tenant for liſe prays in 
ayd of him in Remainder or Ręverſin, without which they cannot 
anſwer nor plead nor Iſſue cannot be deduced, but ſo it is not 
here, for te belt Tenant for life may anſwer and plead to the Iſſue, 
as well without him in Remainder. for life, as with him, for if Je- 
nant for life, Remainder in, Remainder: in fee , if the fuſt 
Tenant for life be impleaded : he ſhall, have yd of him in Remainder 
in tayl, otherwiſe F be Reverſion had been to the firſt Tenant for life, 
with a meſneRemainder in Tayle, 41 £4. 3: 41 Ed. 3. 10 Ed. 3. And 
11 Ed. 3. Receit 148. Tenant for life , Reverſien for life, Remainder 
in fee mas, he in Revetſion for life ſhall be received upon default of 
the firſt Tenant for life, and if he will not, then he iv Kemarnder is 
fee ſhall be received,” and yet he ſhall not have Waſt, as it appears by 
- 24 E 4.3: for thisdeſtroyesthe firſt Eſtate ; but the receit maintains 
and preſerves it, and he ſayd, that the 11 Ed. 3. 4d. 32. before 
cited; rules this caſe, and ſo of 4 H. 6. And fo he concluded, 
and inſomuch that Warburton donbted it, it Was adjourned. 


Trinity ro. J acobi 612. Int the Common Bench. 
ret Rowles 424int Maſon, See before 57. 


INI juſtice argued that the Defondeng i nor guilty, and 

wyncs. | that the Plain hall take nothing by bis Writ, 2 he con- 
ceived that the verdi is uncertaine, inſomuch that it is not found 
that Livery and Seifia was made upon the Leaſe for three 2 
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Mannor, but onely one Amorn, that it xyai made in the houſe 
of the Lord, but it is not foun i that this Houſe was parcell of the 
Mannor , but after it is found that the Leſſee by force of this was 
ſeiſed, by which it is im that it was very well executed, and 
this being in ſpecial} verdict, would be very good, he conceived , 
there were two principall matters in the "Caſe, '_ 

Firſt - Upon the Bargaine and Sale of Trees, if they be re- united 
to the Mannor, or remaine undivided. | R | 
- Secondly, Upon the two cuſtomes, the which heconceived depend 
upon 2 queſtion, for the firſtwarrants the ſecond, | 

And to the firſt, Whena man deviſes x Mannor for three lives , 


and by the ſame Deed in another wes as pry and ſells che Tr 


and then inſues the Habendaw, and this is of the Mannor only, a 

limits Eſtare of that for three lives without mention of the Trees, 
hee conceived that the Trees paſſe before the Habendam abſolutely, 
and it is not like to a Bargaine and Sale of a Mannor with Trees, or 
Advowſon appendant, and here the purpoſe and intent appeares ; 
that they ſball paſs together and as appendant : But in the firſt caſe 
they (ball paſſe as a Chattell immediately upon the delivery of the 
Deed before any livery made upon this to paſs the Mannor, and if 
Livery had never been mau, yet he ſhal) have the Trees, ſee 23 Elix. 
379. 18 Dyer, Where a man deviſes and grantsa mannor and trees, 
Halendom the Mannor for one and twenty yeares without mention 
of the Trees, and yet by windhem, Periam, and Meade, againit. 
Dyer, the Leſseecannor cut and ſell che Trees, for there was all in 
ove ſenrence , that is, the grant of the Trees and the Demiſe of the 
Mannor, ſee the 8 Coke Pexells Cyſe; how a Grant ſhall be conſtru- 
d, and where that ſhail be intended co paſs Inheritance, and 
where to paſa but a Chattell, where a man grants a Chattell and ten 

pound yearly to be payd, and in Ed. 4. Ifa man hath Inheritance 
and Leaſe in one Town, and he by one and the ſame Deed, gives, 


_ Grants, Bargaines and ſells all co one,  Habendam , the Inheritance 


to him and his Heires, this is no forfeiture of che Leaſe, infomuch 
chat the Fee doth wor paſſe of that , ſo in the Principall Caſe , Fee 
ſwple paſſeth in the Trees, and Free- hold in the Mannor , and he 
conceived that byghe Demiſe over, the Land and Trees are not re- 
united, and this he collected out of Herl/ackendens Caſe 4- Coke and 
12. Eliz, Bendlower , a man made a Leaſe for anothers life, and 
bargaine and fold the Trees to him for whoſe life Leſſee dyes, he for 
whoſe life becomerh occupant of the Land, he ſhall have ſeverall 
Eftares, one Eſtate in the Land, and another Eſtate in the Trees, 


ud ſo in Ives (uſe, 5 Coke 1 1. 4. Leſſee takes a Leaſe firſt of Land ex- 
cept the woods, and after takes a Leaſe of the Woods and Trees, 


and they remaine diſtin and though that after there are general 
| C c | words 


— 1 HY yt Denie are Cap _ 
: 1 af the forfeiture, Bel 
be particular du usage cake dug o 


fi be cvoreined wed chat the firſt, that 
2 minate his — 
ee e -halde 


ought to 24 adjudged the 
| the fury, and when it is IT 
that exceeds the me 
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and (Dr nominated and admitted then he takes 
a ind that with the rules and reaſons of the 
mel oY is, that a man deviſes that a marryed wife 
ſhall ſell his Land , and ſhe may ſell notwichſtanding the Covec- 
ture, for ſhe upon.the maccer um the party , and he takes b 7 
the Deviſe e arr ſel te her Huxsbard as it u 
cedby the 8 of Ae. And alſo by deviſe that Executor ſhall 
| cute e ing that he is not 
A off Levis, and.fy a Leaſe for lie to one, Re- 
mainder to him that 7. K. hall nominate is good; after nominatios, 
and chen he takes by t ae avit is agrredin10 fi. 7. and 


805 8 ath rhe en nothing paſſes to him, and 
with chis al 


Agree 43 Ec b e Feoffnent 
to the uſe of e or li ie, mich diverſe Remaindeis over, and 
power to hi to make Leaſes for three lives, this is good, as it 
2 in Mldmayes Cale and hitlecks Caſt 8 Coke, and yet 
the Eſtate 3 not paſſe _ him but out of all che Eſtates, and he 

upon the matter hath only the nomination of the Leſſee, and of the 
live, for all the eſtates apply their forces to make that good. and the 
2 El. Dyer 192.23. Cuſtome that the Wife of the Copy- Mer for life 
ſhall have her Widdows Eſtate , is allowed to be a good cuſtome, 
and there an Eſtate for life upon the matter is raiſed out of the eſtate 
for life, and annexed to it, and this is by the Cuſtome, and the rea- 
eon he conceived $9 be for chat chat Women ſhould be incouraged 
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755 ; that coltome'; is more zvailible then 
e fer that this coſe hath bees adji 25 15 in this 
| „ y by three or four Judges , be would 
ri 205 t, Arid | „ he agreed that 
bat Tat for lite, ng not metdte with the 'Sale or _ 
rhe ien but ls 4 Copy-tiolder for life which tiach Au t ori 
the Lötd, and the Cuſtome to diſpoſe the Trees; and 
that Brafton ad the old Laws of England calls Copy: -bolders 
Fa, and faith they cannot de moved, but in the hands of Falkland, 
the Lotd beg obght t6 ſutrender', and agreed rhat this is within the ati ſocah 
of the {orpman Law , for 7 var norms york | 
wn 8 4 eee that, for this is as a ground, and 
of 2 cannot be 
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| bn; \ and the reaſon of all this is ſhewed in the 4. Cel 
is 


Copy-hold Caſes, where it is agreed that the L 
te Coop bol.Cong cuſtomes „and den f the TE 755 e to the 
Eſtate, this gives life alſo ta all the Priviledges Which are incident 


to the Eſtate, and the Lord is but the means. to convey the Effae 
from one to another, and asin 38 Ed. 3. A 157 dach a Houſe 21 


Heir to his Mother, and a Hl a ſtran aße evers to bim and 
his Heirs to be burnt in che Houe.t 

Heirs of the Mother, ac that the incident to the Hou 
wo of Priviledg incident to a Copy-hold Eſtate "- the Cuſtome , an 


at the Common Law, if Tenant for life hath cut the Trees, de 


bath not forfeited his Eſtate , for he was ttuſted with, the Land, 
and was not puniſpable till the Statate of Gloceſter , and/at this day 


if chere be a meſne Remainder for life whichremains in Contin 


' Farbsrtos. 


and that ſhall} prevent that the Tenant ſhal be puniſhed for this 1 4 
and to make innovation of this cuſtome, wilt be dangerous, and 
for that he concluded that the Plaintiff chall be barred, -—- 

n arbarton Juſtice agreed: And the firſt Cuſtome, that is, for 
Mop aypes7 oh of 35 Succeſſor, * gs yore it is gnod, ant 

at it is good b e mon Law, a uſtome 

the Sum 22 24 2 for life, tema nder to him which a 
Tenant for life ſhall name: So by Cuſtome as the Cuſtome, that if 


a Copy-holdec. will ſell bis Copy- hold Eſtate , that he which is 


| next of blood to him ſhall have tlic refuſall, and if none of his blood, 


then he which Inhabits in the neeceſt 
ſhall have it before a ſttanger, givi 


fer would, and the Lord Shall _ im for tis Tenant, whether | 
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will or no, for it shall be intended, rhat ſo it was agreed at the 
ficſt, and it is reaſonable, and if it had not been ruled and ad- 
judged before, yet he conceived ie might now de a role and ad- 
Judged inſomuck that it it f reaſonable and good, and for the ſe- 
cuſtome, that is for the cuſtome of cutting of Trees, by fuck 
Copy- holder which bath ſuch priviledge, he conceived' alfo that it 
was good: But he agreed that a bare Tenant for fift cannot be. 
wartanted by cuſtome to do ſuch an AQ, avit was here adjudged be- 
tween Powell aud Peareck,;. But here he he 3a a greater Eſtate then: 
for life, for he bath power to make another Efare for life, and 


aball have as grear priviledge as ; Tenant after A Ce. which 


is in reſpect of Inheritance which ance was in he may 3 it 


for 


Eftovers ſhall go to the 
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ved that the Tenanc cannot mmi nate part to one and part to ano 
ther, nor that dinded in fra ns r he ſaith thee this point 
N 8 Besch hy: tauce be t 
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— — hel fall, bewould peaks: co char 
Trayftiveybat. not Defpuirve,, and that, Hach bee adiudged 45. 
Elis. between Powell. and P pacock, t hat hare: Copy holdet for lite, 
could not preſeribe to cut and ell ithe Treca, otherwiſe of Tenant 
in fee · ſimple, for: he hathithem cheriſhed and foltersd i Aud it is 


again 


„ infomuch that ie is incongruent , but it 
ouſe; ſo in dime of EA. 2. Tenant of the Minnor 
d la free Bull end Bare, and it is noe good for the reaſon afory 
1 Twi i e ee Lord of a" Manner, and 9H. $ . | 
S is ; , and adjudged that i it it ñ not 
- infouuch for it is not proper to the 
Gust re ad upon io be ws that bare * — life cannot 
cut Lrees it is not congruent t uch an Eſtate 
Fl have have ſuch a priviledg 5 and chis for three reaſons. 
Fiſt inſomuch char deen growing” are parcell of the label. 
tance. , 
Secondly i in reſpe& of th Cs | perdurablebeſſe of them, for it full. 
be int ed thax rhey will indure for ever, and ſo will not his Eftate, 
for. this js 2 4 - ſhadow. 46 7ob ſaid, and tis abſurd that ſhadow | 
ſtould cu downe the Tree And iſo it is for neceſſic y of habit 
1 and Husbandry : And it is forthe Common Wealth, 
ler of Inherirave might cor them by ſuch cuſtome, 
For obe Bite he would not be incur „to plant and preſerve 
them Aud 993 in this Caſe the cuſtome be gene 
all that the Co ma ton eee et that 33 
contraction aud noed ing ve 
— for Houſe boot; wifa man grants Common without number, 
yet the Grantor shall not be ed, dut shall have his Common 
there, for exceſſe ball not be allowed. * - 
A ig man which diſtrainecandcherfor Rent he ſhall pot take er. 
cellive/diſtreſs.,' the Leſſre feriiſr exceſſive T alage e villeines, not 
5 upon exceffive Fines of Copy+bolders, a [+ it Was adjudged is 
Heydev and Sir fobhn Lenthorps Caſe , that the Lord ſhall not take 
pal, hg” leave ſofficient for reparations,” and ſo was the opinion of 
cheife }uſtice in the 33 LF Ned "In evidence to « fery, but 
eb Of Tabeg Fee-fimple;, aud ir ſhall be intended 
that he hath cheriſhed che Timber, ud every Copy beider, Elac 
3 bs 41.4 h Gran, and bath, uity with Tenant in Fee: 
ples and he agreed thit if Leſſee for life, the Remainder for year, 
emainder fort life be, and the firſt Leſſee forlife makes a forfeiture, 
be in Remainder for years ſhall take 5 of that, and that it 


hat 


4 F 9.-und Hill and Granger © e, 5 
all, to 


8 take advan? 
* 
8 s of 4 Hur al tal advant of Forfeiture rot- 

biciiity of his Eftate , but the principal! mattet 
which he relyed was, chat the Trees 1 the Free- 
and if the Leſes dy, his Executorsshall have them, inſomuch 
that they are meer „und this. 
NFirſtig reſpect of the Words of the Leaſe, thut is, demiſe, and to 
farm let the r, but bargain, ſell, give, and grant the Timber 
5 
% for! ars, except the 5 ; er th tees, the 
9 the Leſſor ſhall not have the Trees again. 
Secondly, They are in two divided Sentences, and alſo in reſpect 
of divided properties, for the £xecntor of the Leſſee hall bave tbem; 
and Quando duo rn, concarrunt. in #na perſona, eu oft ac 
Feſſ in diverſe, allo paſt ut ſeverail times, for the Trees paſs by 
the delivery of the Deed , and the Land doth not paſs till Livery and 
Veiſin be made. Alſo the intent of the parties is not that they ſhall 
piii together, for if the intent were otherwiſe the Law would not 
deride them, 26 it War aijwnaged Hillary 15. Blix. in the Lord 
Cromwels caſt, where Tenant in Tay! wat of « Manner, with the 
Reverſon to bis 75 Heirs, aud be by bis Deed giver and grants. the 
Manner , andthe Ryverſion of that, and includes Letter of Attor- 
ney within the Deed to make Livery, but Livery was not made, and 
—— doth not paſs, for his intent appeares that it 
* iim, and not by grant; and alſo in 
Androwes caſe, the dvowſon appendant to a Mannor ſhall not paſs 
— rolmem 5 i . there, 
that paſſe by Grant, for this was againſt their intent 
otherwiſe if a man mi ;2 Leaſe for life or years of a Mannor , and 
grants the Inheritance of the Advowſon by the ſame Deed, and ſo 
of the caſe of 23 Eliz. 22 374 Leſſor deviſeth, Grants, and to 
farm lets the Mannor and the Trees, and they paſſe joyntly; and 
the Reaſon iv inſomuch that it is but a Joynt ſentence , and not ſeve- 
tall as it is here, alſo he intended, that the life of the Leſſee for life 
5 not averred', and for that he ſhall be intended to be dead, and 
for that it isa {overall grant of the Trees of the Free- bold, for the 
Intereſt of them is ſetled in his Executors, for if be had made Sale 
of tem before that the Copy- holder had cut them down, then 
that had not been forieiture, ſee 3. H. 7. 15 EA. 4. 14 Eliz. 
5 And then the Caſe is this, Tenant for another: 
of a Mannor, makes a Leaſe for yeares of the Free-hold, of which 
an Eſtranger hath a nes" Res life in Cſe; Leſſee _ 
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| w een nee che Sheriff of Londen, 
ie abe Writ i n falſe ſuppoſall, and upon that t wo 
poines were moved in che Caſe: 
"Firſt, As this Caſe is, if this were Error ia the Execution or not 
Secondly, Admit that it were'Ecror, if the Plainciffshall be reſto- 
2 or if to the value in Money; and it was 
by Davenport of Grayes Ins, that this was no Error; — 
et he rookthiodifference That true it is, when as man 
Action of Debt in Londonand hach Judgment, that without 
of the Plaintiff he is to have his — the Sheriffs of 
For eriginaily che (Aida was ; and i in ſuch Caſe be can- 
nat haue Elegit tothe Sheriff of anot eee ſurmiſe 
made upon the returne of che firſt e e t to 
— . — 9 but where — requeſt the 
it is granted to both Counties at the firſt, and ſo entred upon 
the Roll: It ſeems to him that inſomuch that he may have both to- 
| pr, cc the ſurmiſe be falſe, that this is but a fauk of the 
Tee e When: 2 
| t 44 EA. 3. 10. an E/ upon a 
— pe rare unite Wan of Bowe Lind 
ext the 
ofthe ig er and he came and ſhewed this to the Court, 
ni qiaied- chat the Weit ſhould abate, anda'new Writ to the 
Sheriff, that he might ha ye reftitntion of his Tearme, and Thorp 
ſaid this is but a miſpriſon of the Clark, and the Roll is good , 
ind be ſhall have che Land; but till the hundred markes are Levied , 
and after this you chall have reſtitution of the Land, which caſe 
proves as Le concei ves, that if the Roll warrant a writ in one man- 
nerand che Clark makes it in another manner, chat this ſhall not be 
Etroe, and ſo in this caſe the Roll warrants an Elegit originally to 
the Sheriff of Laxcefter, and though that this is made upon 2 Teſt«- 
tum, this shall not be Ertor, becauſe warranted by the Roll: And 
to the ſecond point he would not ſpeake , an if that were no Er- 
tor, Wenne 


5 Hillary y. Jacobi 1609. in the Kings Bemch. 
ft, Marſam agaiwſt Hunter. 


15 Tleſpaſſe the caſe Was this, Copy- holder of a Manner, with- Confirmation to 
in which Mannor., the cuſtome was that the ( «holders - older, 
Would have Common inthe waſt of the Lord: The Lord by Deed 99 © 
confirmes to a Copy- holder to bave to him and his Heires with the 


QMunevanceys and the point me inſomuch that his Copy- hold 
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. Danyerot Linclenir ne, atiied the Cemmonizening, 
his reaſon was, that this Common was in reſpect of his — 
- theTenuces drſtroid, : Ergo the Common; and he cited tte taſelof 
| $4 fal. ait: Mhete the viticeofithe King of Herrat ids was gut- 
ted to Garter wiati the: bees and profits, Aug and ao: ten 
pound for the offre, and dbersicis reſolved if che oe be dries 
mined ;- the n is determined Alſo; andtbe caſt in 3 Bd A. 
2+ Whertan Animujrywas graded to feb Clerk of the Croy 
and fot Tearme of life}. and aſter he was! diſcharged of the office, 
and the oppiriion of che Jufſtices;chenwas, that che. annuny-wa 
determined:; and, ima Id g. A. $3233/Afoe a2. A man gives 
band to ha Danghtetand 1. S. Within the yeam of martynß, in 
rknk-ma; age; che binsband ſues Divorces the marriage dei 
diffolved cke Wife fear whom the Ladd firſt moved $hall hue 
the Lauch agiine , fo: in the primipall caſe , infomuch that chit 
common .was:1n'reſpect of Tenure, the: Tenure being diſtroied, 


the c, in, gui 26d this was Alb his argument, and he pray: 
ed Judgement fe the :Phidiif, and zndther.day- Branrinohaw of 


Grays lame ſeemed tharthecommonremainesfor three reaſom. 
- Firſt of ihe nature of a perſcription, and to that there ace three 
manner of preſcriptions; |: 5 6 ie 5 Ack, | 1 

Firſt petſonall preſtription, and lu that Inhabitants may preſcribe, 
as for 4 way,ormatierof eaſe; as itim ſaid in 7. EA. 4. 15 Ed. 4. 1 
18. EA. 4. l. Cole, Getwebds en... 7 a! 
Secondly reall preſcription, and this is Ihherent to the Eſtate, and 
this is where a man preſetibeth that he and all choſe whoſe Eſtate he 
hath, - & « Thirdly, locall pteſeriptions an that is, where à may 
pfeſcribesto have a thing appendint or appurtenant to bis Minnor, 
dad che is o fad to the Land, ehax-rttherſorier-rbe Lind goes 
the preſcription is roncoinmicant unto it; and it feemes to him that 
this common is annexed to the Land by preſcript ion and ſo locall, 
and cannot be ſeperated but alwaies shall go with che Land, into 
who ſoe ver hands that comes, ( but Dixit % Probant : And for 
this he ſuppoſed that the cuſtome of Copy- hold is that the Copy- 
hold shall diſeend to the youngeſt Son, if tbe Copy holder purchaſe 
the Free- hold and the Fee - ſimple of the Copy- hold, ſo that this 
is made Free-hold, this shall difgend to the youngeſt Son; ſo if a 
Copy- holder by cuſtome is diſcharged of payment of Tythes in 
kind, ſo the affice of the maſter df the Roltet hath many libertis 
pertaining to it q and this is granted but Husanti pluto, yer if t 
King grant liar in Fee as he may, yerhoviall have all the Fees and 
Ptiviledges antexed to that, and fo it ſeemeꝭ tb m that this com- 
mon bring annened to the Land, though chur the Eſtate be * 
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, yer the common remaines his ſecond reaſon was of the man- 


ner of conveinnte; twas\by confirmation, and if that con- 
yeiance had —_ by Feoffifſent , peradventure the common had 
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Tord grantech to Hita'rhe Mfſeritance of his Copy-hold, wich all ſuch 
Lands,Tenements,and-Con of B avers pertaining to the Copy- 
hold, net, Aeg that infomuck that the Cuſtomary Eſtate was 
this cnſtome was not now annexed to the Land, but 
2 with the Eſtate cannot be ſaid appertaining to it, 
e Juſtificacion ill; and it ſeemed to him to be all one 
i jpallcaſe and it was adjaurned, and afterin Michaci- 
rTearige 8 Ae Ru e the Common was ex- 
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HE Caſe hath depended feren 
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Eſtate 


9 . companion di 
Keidel bel to him as- Sarvivor , (as be intended) grun 
all che Mill to Job»/on, and all. his Eſtace,, Right, 
Os ne And covenants that, the Grantee. there al co continue i 
and aquitted of. all Charges and. Incumbrances, or 0ther 
— Acts done by him, and after bindi himſelfe in a Bond to per 
22. all 8 and Ag Y . 
encures , according to the intent and meaning o 
and after che Grantee ts | | into the halfe ul 
che queſtion was, If ehe Boy were forfeit or not; and it un 
adj in the Common Bench that the ion was forfeited : 
And ering this Teacm in this 
Grayez Ine, that the Bond ſhall not be forfeited, for the Bond ws 
. Condition to 3 Ge. According to the tme 


intent of the parties , and ſuer this a ee the recitall in the 
Indencure , and for that be ſai chat all o 


(;as he conceiyed) fo that he was de Ii of that, and for that 
his meaning was, that if hehad all, then to grant all; and if be had 
but 2 moity, then to but. the moity, and this proves well the 
_ words 3 where he ſaith that he granted the Mill. ( and il 
his Eſtate, t and Intereſt in that, Ke. did not imend 
| to grant 5 5 then his Eſtate, 2 Has wo! 
= — ves words precedent, and 0 
wy + Si r 1. rags e and 
r Ro it ” tro to the contrary, 
that the Bond was forfeited”, for 1 bimſelf 0 perform 
all grants, and he hath not performed his Grant, for be granted 


all the Mill, a dat 2 moity paſſerh yet be ſhall forfeic 
his Bond, if the1 1. ad fo chat i a man: which 
hath nothing in the makes a Leaſe. by Decd.indented;s 


| paſſes, yet if he enter 
Obligation , and be cited one Telvertens Caſe to be added, but 
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intent and meaning of the parties, and then let us ſee what was the | 
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2 where Ek he grants > the Mill and all 8 
iocht; and where he grants all bis Eſtate in the Mill, for in'the 
HEM paſſer by the Grant of the Mill, and theſe words which are 


words Amen, 1 35, rooke [ard ; and it was ad- 
Jon in EafterTe cara ber iſaing Hitchans the Ae Qreent At- 


wy n and. prayed that the · Judgment on affirmed, 
and 7 elvert re Tune ſayd, that be hath couſidered of Nokes 
Cale. 1 oy { this was all one with this caſe , for the caſe Was 
thes, A man lets a Houſe in London:by- theſe words. dewiſe, Grant, 
Ge, That the Le ſſer ſhould injoy the Houſe during rhe T car wich 
ont eviction by che Leſſor or any cla iming from or under him, and 
the Liſſer was bound to peform all Covenants; Orants, Articles; 
and Agreements, a our caſt i, and there by the whole: Court, 
that t 5 ſayd expreſs Covenant qualifies the generalty of the Core 
nes the Words Demiſe and Grant, which is all one wich our caſe, 
firſt be. granted, Tatam (Molendinum, aud after covenant that 
he ould jon „er. againſt himſelf, and all w hichclaime, in, 
by, from, or under him, and after binds himſelf 20 perform all 


Grams \ Cournants L Anale, ; and. Agreements „And ſo it ſerves 
00 to 
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8 ge 1 — for 72 
raſour, Lecter 8e one We he which evicted this 
-Fearm had rule D, for vrherwiſe the Covinunt in Lor 
was not broken, and for this reaſon Judgmene was given againſt the 
-Planatiff,,- and nor-vp4 pon the othe y andi ſo the whole Court 
agrinſt Note Caſe t an the cheif rows hon of "that to that whith 
is ſayd in Vo coſe ) that otherwi peel Covenant ſhall be 
of no effe&; if it cannot qualiſy r the (ovexant in 
Law;he, feyd chat the — rg that is, rh if the 
Leffordyes,, and vy under che Teſtat6r elaim che Eſtate , that the 
Ache Covenant inthitcaſs lies againſt his Executors, which 
remedy otherwiſe he cannot have; for if a man makes a Leaſe by 
theſe words / Deviſe and: Grant) and dyes, Action of Covenant 
doth not e is hyd in the 9. Flix. Dyer 
25 71h, atherwiſe efſe Oeremunt, and then this expreſſe 
ſprocull Covenant 255 e * And alſo it ſeems ro him 
that if a man bete and grant his Land for years, and' there are other 
{{rvenants jn the Derd, chat in this enſe if the Leffor binds himſelf 
to perform all C cue, that he is not bound by his Bond * 
| orm 
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nor for the diſꝛdyautage of that, bat et; 7 * 
vantage of the Church, au for that ſeems to bim no 

Corporation conſiſts of two perſons, and the Releaſe t is nothin ' 
Werrh, for he was but one Corps, and the moyity ofthe Corps coul 
nor releaſe, and for theſe reaſons be prayed a conſultation, and Tel- 
verton to the contrary , and he took a difference, and ſayd „that he 


d, that if the Wardens of the ¶ hurch have once poſſeſſion of the 
Goods , one War- 


Prohibition. 
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Church, there in Aion of Treſpas brought for theſe 


i er is releaſe were good of 
| 8 al begun before chem in the ſpirity- 
aliCourt and there is he proper — bt fas for this Tax and not any 
where elle, we have nothing to do with this Ae and for that by 
the whole Conrt', 4 conſultation war Ward 
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ongbt to have a reſpect to the place, 
2 where the Cuſtome of the Je 
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141 matter, 


matter, that hould deFelooy, boy if he Role a Horſe that houl 


not be Felooy, fox a man may ey aa yew 
confueit, bu nt for the ED a nag or might 
ſed with the water, he could not fo doewiha Horſe; Soi 
6. That the married-Wiff of  Mtztehant in Londen , may ſue 252 þ 
ſuedby the Cuftome, and the reafon is that Londen is the cheife 
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: S in pl Trau, but only for the information of 


:  thisis againſt che nature of 3 Court-Baronto i inquire of 
felonies and te that ho ſaid, there is not any inquiry matebere, but 
the Lord, * is not ain the nature 
1 INC: | | the King , and 2 common per- 
| of that, 7 "that be ſayd the King 
honeſt of is , Forhe ſhall noe have * a 
for reaſon or 


us ns 
Se to the 
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. ahve de und ie; 
r 2225 that be ſeyd, that ad Ihe 
, if Hera . boon groen and no upon it 

was (bring che ne A Vos, 18 BA. 5. 35. 

Then comes the nes fs . 4 And this outs non-ſait after ver- 
dd, ul get if verdict he imperfect, or finds a ching not in Iſſue, 
————————— — r 3 
| | ; in the „ and: n that, 
ac conclude the party to have action of more high 9 as it is 


4 34- 
2 not be, alſo ong . 
water of eftoppelt , for che ju is; L. their — ac- 
cordingto the truck in Deed, 2 to t 338 to them 
aud then if Fenit evidence or no. evidence be given, it ſhall 
i | wy of bis right , at is no par- 
robe eſtopped becauſe x-ſtranger as b rfdiefyd, alſo the acquit- 
till is in ſuck anner „ that is, he hath nat committed the Felony 
in manner and form 41 in the TndiAtment ir alle ed, and this doth not 
mmer the Cuſtome , becauſe all, e it ſcemi to him, that this 
n, the Een, and ſe for both prints the entry 


And Steves tothe ard; it ſeems. to him breifſy that the 
25 


—79—9——ç—7＋2 the Rule, ther 5s, tba this 
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2 in bis chapter of — 
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„„ -' -* n ad. fois Caſe. Partll. 
te bave Fus if any of ha 


that if the Lord fe Manner will preſcribe 
3 marry their ana, ore wit hong Ins licenſe, this is a void tu. 
ſtome, and yet it may be ſuch agreement between the parties at the Frl. 
and it ſeems the cuſtome not feaſonable, for ie i: too Cenerall, that 
is, if any Tenaat, 1 doth not exclude Infants. 
Second, if a lony be -comnittds,; and this includes petty 
| Larceny, and Nile by involuntary mens, for cheſe are Felonies, 
and fer thas ſee 5 13 H, 9. 1.5 fl. ½ Thatini Appeal of Mayme, 
a. man ſhall count Felony , and yet it ſhall be hard that a man ſhall 
fooſe his Land forthe © belonies: Secondly, Homage cannos i 
of the fact of Felony, but of the cunviction of Felony, andſs it — 
to bins tb caſtenve ill, aud to ile other pia it farnoe that the Lord ſball 
be cenclnded, and terbot chat bath been obje teu that the Lord is aftrax« 
ger to tha vid n ee canfe ſbali not beeſftopped, he ſaid that, 
the Lordis nefr, « forin'qhis caſe every man is party, and every 
man may give Ev e for the King, aud lis cited the caſe in ehe tina 
and title e png where — caſe was, where a man was 28 
principal for thꝭ Death of N. S. and another. ar eerſf 
the Principall\afterthe pn fo ncipall was out-Laveed. , 1 the 
ry hanged. and the Lord ſeiſed che Land of the Acceſſary-for Eſcheat, 
after came the principall and revetſed theQur-Lawry, and was found 
not oc guiley the Heir of him which vas hang d, .enered Ne 
is th 


. — 5 x ſo he ſayd int hit caſe j inſomuab chat the Copy- boldet 
is acquitted by. verdi — ee te biwabat the 
oof the Lord ſhould not be la by the whole Court tho 

e was good, but they d . opini the 
ſecond point, for enn emed Cam oſitio 


Hillary 7 Jacobi-x bog. Inthe King bed. 
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Reſirvatien.of . Man made a Leaſe for two years ab Michdelwar rend two 
— (gy 1 romyg An 44m doring the Tearm, at the Feaſt of the _ 
dye; aer. ation of our „nd Michae lmas er ten dayes after, it the Feaſt 
e in the la 2 the Rent is not paid; . the queſtion 
was what = the Le bis Rent of .this halle yeare, 
and the opinion Fleming ei Paftice, and Williams was, that be 


bath ne » 


_—_ — — 
upon the 


the tenth and that the bent. 
4 of why Leſſee, — he hach made Ra Lean not to — at — 


. ;that the porry-of:chÞ-Heir » was awful | 


d, as this caſe ia, the Leſſee beth election to py 
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Ant for thut h cited the: caſe of : Hitt and Griwger in the (or 
fl iyi. Where a man makes a Leaſe: fot a year: And the Leaſe 
wat made ine faguſt, rendcingRencyearely at t e Annunciation of 
bur Lady and Michaclinaſſe, upon condition of 227 In this 
caſe the fiſt payment ſhall be at the next Micheelmaſſe after the 
makinp of the-Leale ; and not at the Annuncistion off on. Lady, 
chovph t ls is' firſt in words, and this by reaſonable couſtruction, 
for otherwiſe this word (Vearely) ſhall: not be ſupplied , and 
of his ſee the Achon, and ſo be ſaid in this caſe Rent is reſeryed 
yearely'during the Tearme, at: the Feaſts of che Angupciation of 
our Lady or 21ichaelmaſſe.or ten daies after, he ſhall not have ten 
dies after the aſt Feaſt: But illi: held his old opinion that 


7 


the Lelſot bath no remedy for the laſt halfe years Rent., and it 


Fas adjourned- 
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Grant of com- 
nen extinct. 
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— 2 — ſo here — — 
the ulage, and for char it cemes to him that the Common i 


| gone. 
p Hnrros Serjennt to the contr ne the Grancee of the 
Mefſuzge, ſhall have: common, for this in not a thing, 
ſtrianefſein Law appertaining to the Land Put this hath gained 
his reputation, that chat ſhall paſſe verywell i in-a conveiance 
apt words 1 And for chat it will nanbe denied ; but if a man male 
A Leiſe for yearsto ohe, and gratis Commonfor- all his Kine; 
We. And alter this Leaſe expires;, +andhe:makes a new Leaſe , and 


; grants ſuch Commons as cb En Lee had , that this del be 
good grant of Common to the Leſſee : So he ſaid in this caſe, 
grant of the houſe wich all profics and commodities uſed, 10 


Lee 
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hands Heir; 2 — ee 


ed to the ſaid h argerei & + Leſlee for 
——— — — — the | 


thin; und the Niaimiff-rocctvets: und 
\Difendaacy>whach a ſervant tothe 
e Tear, nib f upon all. the matter, Gc. And it 
ware by nichl Seen: for he Plaintiff ans he moved is 
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powſueli comdition deabir ie, bad bee 
cemvvines tothe Noffor not ſtan- 


i in the lu, rhen be in ex- 

ven of rhe Feoffor and paſt out of bim, 

were but ane vine; dN —_ Crap — 

| An as inv my to ſell t 0 
Deniſoe; thenrbo Aarhoricy:tmdioes!; and is not extinct by the fe 
ofſment of the land q ο pores off Revotirion to g ſtranger which 
is but hutibtity is not ext inct ba ſegiment : Aibuinꝰs caſe Coke 117; 
But if iebe right in imeteſt them ibis entinct by che feofment, us 
power of revocation to the Party himſelf, reſolved to- the point in 
Albain: caſe, ſo of Title to a Writ of Deceit. 38 Ed. z. 


So of a titleadbe Tenant: the) Quitiſe, g Hy. 1. But by 42 


Edv. 3. by a Feoffment made by x Parſon of Land of bis Rectot, 
the Tythes of that Land are not extinct, hut remaines notwitbſtan- 
12 the e that it was collaterall to the bee of the 
Land, abt oof Autboricyare; hith re: t 

15 4 thiopoirerewalrer CORP payinents of 2. By 4 
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pan II. Stydſon againſt Glaſſe, 

+ «nv tight nor Intereſt, but a rollaterall power, and the authori 
—— | 157 the Feoffment, bur remaines; but admitting chat l. 
i in nature of an ordinary Condition, and that before the Stature 
1 ſhould be extinct by the Feoffment, for chat it is the gift of the 
Feoffor, and yet it is not transferable to the Feoffee : If now by the 
Srature of 32 H. 8. which inables Grantees of reyerſions to take 
adrantage of Conditions if the condition be not transferred to the 
reoffees, and fo over, to he ro whoſe uſe, that then by conſequence 
chis remaines to the Feoffor, which was the he co whoſe uſe, and 
- then the tender of rhe money after, well may alter the Leaſe - it 
ſeems that ſo, fon before the Srarwre if a Leaſe for yeares had been 
nude upon condition to ceaſe, and after the Leſlor enters upon the 
refſes and makes a Veoffment, and the Leſſee re-enter, and breakes 
the-condition; the Feoffee ſhall take advantage of that condition, 
being by way of ceafing of an Eftate ; ſo after the Stature, the Fe- 
offee of the Leſſor ſhall take advantage of the condition of Re. en- 
try, and of evety other condition annexed to the reverſion, as well 
is of Une condition to ceaſe; before the Stature, and as well that e- 
very Grantee ſhalfdoe ſince the Sarute, for though thar he comes 
indy Feoffment, which is wrong to the Loſe, yet after the te- en- 

the Leſſer is in nature of a Grantee : And he cyted the Caſe of 

Herd Error, 7. Ed. 6. to be, that Leſſorentred upon his Leſſee 
ind idea Feoffment ,- if the Leſſec re-enter, the Rent' and the 
Conditionare revived againe and the Feoffee ſhall have both, fee 
Clifarks Error, 7. Ed. 6. Dyer the laſt taſe, and 1. N. Dyer 96. 
43- but there is not zn ſuch matter, and for that it ſeemes thar he 
hath another report of this caſe of Clifford: Error, or otherwiſe 
de weant ſome other eaſe and not Clifferdt Error, ſo is our caſe 
the condition being inherent to the reverſion ſhall paſſe with the te- 
verſion; be that by grant or feoffment, and when che reverſion is 
revivedby the entry of the Leſſee, the condition ſhall be revived 
alſo, and it is the more ſtrong, inſomuch that the Condition is, 
that upon the payment of the money the Leaſe for years ſhall ceaſe , 
and not that the Loffor ſhall re-enter, that ſuch Feoffee ſhall take 
advantage of # condition by way of ceafing of chat at the Common 
Law: 2. point, and for the ſecond point he would not argue a- 

inſtthar, that he took to be cleer, and for that he conceived 


the Law to be —— his Clyent in this point, though that after 


the Diſſeiſin and Feoffment the free- hold could not accrue, 
"Thirdly ,, The third point was, that after che diſſeiſin of the Te- 
ant for life, he that had future Intereſt ofa Tearme to begin after 
the death of the Levee for life (during the diſſeiſin,) _—_ o- 
recall his Inteteſt, if this aſſignement be good or not be ar- 
gued that not, for by him the diſſiin of the Tenam for fe, the 
5 | g uture 
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ugh thac Leſsce for years to begin preſ 
«ſt before his. Farc, and ir pen, 


ere grant his lo- 
Right, of a ay but 


it Was OM 


ar Fee or then his — fa Tens 


hn 1 5 we Gela 
was turned t ofa en it is not transfer- 
by the L:fiee for life, and he ſaid that it 


adle 5 15 1 


MW par inks. "a man bare a Leak 
death. of a Leſſee for life, 25 is the 
ey, that the Leſſce for life be dißeind, 
yet the EE SORES the Lefrec, and is not 

turked into a Right of a Tearme, .and. for that he may grant it over, 
| | 8 4 and h i Sopphins ca J. Cole 194 

Geberit ih hee for years had been any time in poſfseſſion 
by force of his Leaſe, and it is Adjourned. 

At another day the ſame Tearme the cafe- was argued againe by 
ee the other part, that is for the Deſen 
2 hg tho ſid that the Plaintiff which e = 
2. to one Meytie 7. 

the Haband and the 12 Joyme-Tenants re the cover 
ture: So that they take by Adoyties and not by Intirities, and 
when the — ry bee oils all, char'isaſeperationof che 


e * tie is gone for ever, a5 it Ader by 


ih 67,249. B. So that for one moytie it is cleer, that the 
Bat th not any 1 any way .ever the caſe prove, 
for the other Moytie — ine ht which was evnveied by the 
NHusband is likened to the Er which bath no ſpecial 


Outer 


futurt Intereſt t gegen 0 the death of the Tenant for li 
dee he , and Right 3 


his Entry the Leſior 
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pirt Il. Suso ee 
the Verdi But by "b8. etitere 

ourer ag ta thr halfe, and chen no St We 

ury , and alſo the Damages ' found by theJury ate Intire, 

thenbeing wo cauſe of Ea for paft, there ſhall be. no 


ae, ore firſt point char be moved. was, 
if 


1 mov 
mad — the Fel might tender 
reno base ue feſt Elte, and it ſeemes chat not, for 
the Free-hold cannot accrue, as it ſeemes to him by 
his diſseiſin, and ſo it bath been r ebe he faid by the 
Councell of the ocher irt, and then by him this conditjen con 
bens a one of one Eſtate and pf rhe | 
te, . Alſtroiech, for: 
e, ir ſeemes alſo that it Mall be Aiſtepięd as f. 
ae been Eſtate; for if à condition be Uiſtroied in pa 
it ſhall be diſtroied in all, for it is Intire and car de apporti 
ul by conſequence if one Eſtate cannot e, the other tha. 
2 And he reſembled it to the cafe in the 14. 2 $7, 10d 
„condition being in che Coppulatiye one part being diſ⸗- 
4 wich the other, was 2't , ſo when 4 men hath e- 
to do one of two things, if one be diſcharged hough t 
ſe 


ibebythe AQ of God ) as by death; Ce. Tet t x Pall & 
bythe Law en wha in eee ; Caſe 5, (obs 22,18 
eis diſcharged? of che pany, a by by 
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uſes shall neyer 


e "ro bark 125 1 


— Ecke Sti or ke to whole aſe. . may 58 the 
Condition , either by the Common Law, or by Stature Law: And 
he conceived that none of theſe * performe that , for firſt — 

8 2 the 


EE 58. 5 | 


of a Condition by way of coſoer of Eſtates, 
perform et this is onl Y uben che condition was to be perfy. 


be of 11 H. hut if the condition were of the part of 

ther woot Fas, as the Book i is in 26 H. 6. Eutries. Aud then a Fer. 

wa e | a Diſseiſor cannot performe the condition, 

which may be performed of the part of the Leſsor. 

But. be Ea y the caſe of Litileton, that an Aſſignee of an 

ma 1 . ſervation ol an Eſtate, otherwiſe of an 
NI 14% Ang an Eſtate, ſo atthe Com- 

hat the offee cannot perform the 
RG 1 pre out of the Srarave of 32 H.8, for this Stara 


es 


doch nat extend a collaterall condition, as it appears by Spencer 
caſe 5. Cole, and ſo hath been. many times after this adjud * 
chr l er q A And ſo conclude „ and 
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Wee the Diſſeiſin, for that chit 
l, like 50 the 20 of Ed. 4. and 20 f. 7 
. takes back · an E- 
the condition, but it may 

the-Leaſe, for that that it 
the condition had been 
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£ wet, The Earl of Shrewsbury againſt the Earl of Rutland. 


* 


Paſch. 8, Jacobi 1610. In the Kings Fench. 
Earle of Shrewsbury againft the Earle of Rutland. 


# 
. 


| de Diſſeifin againſt the Earle of Shrewsbary and four others : 
"and the Plaine was of the office of the keepi of the Park of Clep- 
/en, and of the vailes and fees of the 1 and of the Her- 
bage and Paunage of the ſame, and the 
and al that the .Zuces Eliz. was ſeiſed of Clepſum Park in fee 
in right of her Crown, and that ſhe being ſo ſeiſed by her Letters 
patents under the great Seal, granted unto one AM arb bam the kee- 
ing of the Park of Clepſon , with the vailes and fees, and the Her- 
bage and 3 of the ſame Park for his life, after the Queen 
Elic. reciting the Grant made to Markbam, and that A 
was alive, gave and granted by her Letters Patents, to tlie Earl of 
Rutland the, Office of the keeping of the ſayd Clepſon Parke 
wich the Fees and Wages to that appertaining, to have a 
to hold to him for his life, after the death of Mar bam or after 
the ſurrender, or forfeiture of his Letters Patents, and further 
anted che Herbage and Paunage to the ſayd Earle of Rutland for 
is life,” and doth not fay when this ſhall begin, after which the 
Queen Eliz.died, and the Ece-{imple diſcended to our Lord the 
King, which now is as lawfull Heir to the Crown of £»gland, 
ubich granted that to the Earle of Shrewsbwry , after which Mark- 
han dyed, and the Earle of Ratlard entered, and was ſeiſed till the 
Earle of Shewsbu#ry with four others entered upon him, and diſſei- 
ſed him, and to that the Tenants alledged no wrong no diſſeifin , 
and when the Afliſe was to be taken in the Country, the Array Was 
challenged by the Tenants, for that that one of the Tenants in the 
Alliſe, had an Action of Treſpaſſe hanging againſt the Sheriff, and 
this challenge was not allowed, and the Aſſiſe being peruſed at 
large for the Herbage and Paunage, they found, that the faid Queen 
El;z. mas ſeiſed of Clepſen Park-as atorefaid, and by her Letters 
Patents as afore is rehearſed, 82 the Keeping of this to Mark. 
bam for his life, and further by the ſame Letters Patents granted 
to him the Fees and Wages to that belonging, and further granted 
by Letters Patents, and doth not ſay (Eaſdem) to him, the Her- 
bage and Paunage of the ſayd Park, and that the Queen after the 
reciting the Grant made to Markham, and that CMarkbam was 
alive,, granted to the Earle of Rutland the keeping of the ſayd Park 
and yailes and fees, to have and to hold after the death, ſurrender, 


or forleitnte of the Letters Patents of Markhaw for his T — | 
OR | f Urther 


mandant made his title, 
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a Wie of Errour, the Earle of Zer/eud broughe n At of Ermer 
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farther by the ſayd Letters patents, ſhee granted the Her 


* % 
Paunage of the ſame Park to him for his life, as more fully a Be and 


the Letters Patents, and it was not expreſſed, -as tothe Herb; 


and Pautage when that began, and chey found the death of Alf. 
ham, and that the Eirle of Rutland put two Horſes into the ſay 

ige, and they found 
ther the gratit obthe 67 er of Shrewsbary of rhe fee 
unple , and of that prayed the adviſe of the Court, and tothe lee. 


ping of the park they found theſeifin and diſſoiſin of that, and of 


the fees and wages tothe Dammages, & v. And this being adjourned | 


into the Common Bench, was remanded into the Country, and there 
t was gives for all for the Demandant , and after this i 
Judg — othe Kings Bench by Writ of errour, and the Errors aſſiga- 


ed by the councell of the Tenants, and argued at the Barr > | 


foure. 15 ; 
he firſt was that the Earle of Rat/evd himſelf, between the ver- 
dict and the Judgment hunted in the Park and kild a Buck, and took 
2 ſhoulder of that for his fee, and fo he hath abated his Aſſiſe, and 
fo the Judgment was given upon a Writ abated, and therefore 
they cannot plead that in abatement, inſomuch that it was meſne 
berwixt the Judgment and the verdict, they afligned that for et- 
The ſecond was, becauſe the prineipall chalſenge was not allow- 
ed, where that ought to have beene allowed, and the challenge 
was, that one of the Tenants had an Action or Treſpaſſe hanging 
againſt the Sheriff before the Aſſiſe. | | 
The third was, Becauſe- the Jury have found the Letten Pi- 
tents made to Ari bam, and that the Queen granted ro him by 
her Letters Patents the cuſtody of the parte of ( epſon in Clepſon. 
And further by the fame Letters Parents granted the vailes and 
fees, & c. furt her granted e A Paunage, and 
have not found that this was granted by the Letters Patents, 
and then if this de not granted by che ſame Letters Patents, then 
there is not any grant of this m the Earle of Rand, becauſe 
thete is no receitall of the patent by which the Herbage and Pau- 
nage was granted to Markben. 


be fourth errour was, that they have erred in point of Law 


and to that the point is but this, the King 42 the Herbage and 


-Paunage of a Park to one for life, and reciting that grant, 
and that the Patentee is alive, grants that to another, and dot 
not ſay when that ſhall begin, and it ſeems to them that the Ar- 
gument for the Plaintiſfes in the Writ of errour, that this was 
voyd grant, and ſo the Judgment erronious, but 1 have N the 
c | | eport 
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The Earl of Shrewsbwry aginſt the Barlof Rutland, pin 
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«+ of the Arguments of the Conncellors at the Barr, but on- 
Koper Jadges , which moved two othet errours in che caſe, — 


moved by the councell at the Barr, and Crooks Juſtice rehearſed 


che cafe as before. - 5 

And to the ſirſt errour he conceived that this is no errour, and that 
for two reaſons, - : | i b 

Firſt , He tooke adifference betweene a thing which. abates the 
Wit by Plea , as if a man brings an Aſſiſe againſt another, and 
meſne between verdict and Judgment , the Plaintiff dies, this mat- 
ter ſhall abate the Writ without Plea, and for that if Judgment be 
given upon ſuch verdict, the Judgment is erronious, but in our cafe 
an entry doth not abate the Writ without pleading that, and now 
25this caſe is, this cannot be pleaded, being between Verdict and 


Aſiſe 8, Where this difference is taken, and agreed. 

Secondly, Admit that this entry might have abated the Writ in 
Falls without Plea, yet there is no ſuch entry alledged, which 
might abate che Writ in Faſto wirhout Plea, for the entry is alledg- 
ed that the Earl of Suti. uua entred to hunt, and kild a Buck, and 
took a ſhoulder of chat for his fee, and it ſeems char this is no ſuch 


rpoſe to hunt, the which be could not do, but the entry ought to 
— been alledged that he entred to keep, for in every entry the 
intent of the Entry is ta be regarded , and to this purpoſe he cited 
the caſe of Aſſiſe of Freſſorer, Com. 92. and 93. Where entring in- 
to the Seller hanging the Aſſiſe of that, to fee the Antiquity of the 
Houle, there was no Entry to abate the Writ and the caſe of 26 4/- 
e 42.where the iſſeiſee, hanging the Aſſiſe comes and ſets his foot 


upon the Land, but takes no profits, and adjudged that he ſhould 


recover notwithſtanding, ſo in this caſe the intent isnot ſhewed , 
that is, chat he entted to keep poſſeſſion but ro hunt, nor was it 


ſuch emry which ſhould abate the writ, and to that which is ſayd 


that be kild a Back, and took the ſhoulder of that for his fee, this 
doth not help, for if that bad been a Buck which he might to have 
kild by vertue of his Office, he ought to have ſhewed his warrant , 
for otherwiſe a Parker cannot kill a Buck if not that it be for his fee, 
and then he ſhall have the Buck, aud not a ſhoulder only, alſo it is 
alledged that he took a ſhoulder , and doth not ſay the beſt shoul- 


tain. 


verſethe Judgment, and to the challenge he fayd , that he would 
ſpeake to that at the laſt, and for that he now-ſpake to the errours 


ſuppoſed in the grant, 
| And 
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Judgment , and for that it (hall not be aſſigned for Errour, ſee 19 


der ot the right shoulder, and this oughc co be shewed in cer- 


And ſo for he firſt Errour he couceived that this is no cauſe to re- 


231 


Abatement of a 
writ by entry, 


encry chat hall abate the writ, for he hath now entred to another 
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And fiſt to Kl: Grant, where the Jury found the Ortel 
Markbami Elix. granted to him the keeping of the Park, and by the iame Ie. 
. ters Patents grant the fees and Wages, and further granted by ber 
Letters Patents, and doth not fay ( Ex/dew _) the Her Pay. 
nage, it ſeems to him that this is very well, for two reaſors, 
Firſt, inſomuch th. t there is a copulative, which is this word (E:) 
and alſo a Relative, which is this word (Vite) and this word 
conjoynes the matter precedent with the ſubſequent, and the word 
(Vlterius) hath neceſſary relation to the ſame Letters Patents, 
and ſo Ex precedentibus & ſulſequentibuu, the Iury hath well found 
the matter. . 2 e I 
' Secondly, theſe words are ſupplied in the ſecond Patent, for there 
the Jury have found that chi Optvoine hath granted that to fr. 


„ee < » tc mw © 


Tarle of Rut- 
ad: Patent. 


ham by the ſame Letters Patents, and fo for theſe two reaſons be 
concluded that this is no Error to reverſe the Judgement : And to 


any reaſonable 
defeated wb 


a principall challenge, and ſo he faith in Treſpaſſe, this being with 
force and Armes, that, &c. And in 8. H. 5. in a Aſſiſe, the Te- 
nant challenges the array, becauſe he had an Action of Two 
ane 2>-.19 the Sheriff: And there the array was affirm 
cauſe it appeates that the Defendant had brought this Action by 
Covin againſt the Sheriff, which caſe proves, as he ſaid, that if 
there be not any Covin this is a principall challenge, and 38H. 6.7 
accordingly , and the caſe 28. Aſſiſe 11. where the Defendant in 
Aſſiſe challenged a Juror, becauſe he had an Action of Treſpaſſe 
banging againſt him, and was outed by award, and in 21. Ed. 4 
12. it is ſaid where there is an apparent favour , or apparent dif- 
Pleaſure, there ſhall be principall challenge, and certainly though 
| ; e 


4 xg . 1 . —_O_ ww mne 


7 


ett ape eine ebe ö | 


del intend; chat u mag y lawfully demand bis ri t 
thor nab ns the nature of men right 
ard, 41 * are begun without apparent 
| by Aon of Treſpaſle ,  Pedibus eAmbulando 
eares des, when Rom are upon fach 
— 2 Quail be — Tr : Eo ned, 
for 0 
150 furerobe deprived of his is athi 


- And it cannot he but that di r 


which endeavout to reſtraine one the other of their liberty nd 
o be ooncluded that this was printipali challenge, and not being 
Jlowedrhis is error und ſo for this cauſe he reverſed che Ju 
nem: Alldir ſeemed to him at this caſe it there is no ſeiſin 75 
the Paunage, for the Jury have found that che Earle of Rarlaud bath 


put in tw k beſes, and it ſeemes to him that Horſes cannpt take 


that there is no ſeiſm found of the Pau- 
>? and the fury ouglit to find xy earn — and Deſsei- 
Nr ement ou 1 
1 und at the — — - erehearſed 
caſes beſore, and in his argument he ſpake 
"Firſt Grants. — — 
- hirdly to the abatement of the. Weir; n beer to un; 
cht noße of theſe matterx were ſufficient to reverſe the Judgement 
3 for ewo. other cause chat the Judgement ſhail 


wa — — | 
i Markbume Vacent; 1 1 151 found 


bin of Paunage , which as property meare: for , 2nd ſo for 
cis reaſonalſo, 


That they have not aid Lotter 
emp, cho id that Tee de re eee if they kai | 


found that the King had granted that by the ſame Letters Patenty , 
us foerhat hs en the caſe of Information of Mines in the Com. 
$ before the caſe; there the Letters parents of the 
x ; and where rhe King grants divers things, it is 

** chat the King by the fame Letrers Parents granted, 
ory cm tage Greadtw 2painſt the Biſhop of Lincelze, where 


— Patents, granted to a Deane and Chapter 
1 hold an Advowſon to their proper uſe, and fur- 


thergrantedby the fame Lerrevs Patents, & c. And ſo he ſaid in this 
als Hhnrehis bidulioemmbee ppoperk; found ; if it had been found 
that the _y you Eaſdem  Litteras Patenter granted, yet 
this ivvery.goog-asitis, aud this as he ſaid by the Intendment , for 
t cannat be ot ile intended, and for that he cited the dock of 
Eotrigs in Ticle t bat where x Mn brings a Writ of co- 
_ | 26d cours 0908 an — Raney is; that the * 

dant 


* 
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he laid 
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he Gidinthis caſe, . 
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Triſed after | 
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may an office after 
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ed to him it is no * 
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part TL men the Exrlof Rutland. 


acthority he ciced the enſe in 21, E. 4. That hath been di- 
. which was for him as he ſaid, for this takes 
——— 38. H. 6. « Iuror 
becauſe one of the parties — — 

. 8 uy pence challenge, un- 
to the of 20. 4. 11. 
9 — he had Treſpake againſt 
it did noe; bythe hk, what 

be int ed 


een e e ta. — 


ddenif che Defendant in fock Aion: 7 para chis 4 


pribcipal challenge, if it de but ſuch an Aion in which a man hal 
recover but his Bebe or Damages or ſuch lawfull duties; there to 
———— —a—— n them, at the time of the 


made ſhall be no [challenge : Aud for that he cic 
ebook of x, Bl. 2 Taler was returned by the Sherk 


1, andthe party challenged the Jury , becauſe he ſned 


for the death of his Servant, and this was a 


ether 
Exe for in ſuch caſe his life was in ; theſame Law in 
= Maincenance and Champerty, the Law hath inflifted 


upon fuck Offences , ſo theſe matters tend to 

pe plans ere but otherwiſe = — of 

. — e o the abate- 
ment of the Writ it feames no Error 

Fiſt he conceived that there is no entry, and for the reaſon that 

(rely had given before, that is, becauſe he entred ro hunt , and 

promo oro nom, 


ESE ok of the 5. of 


* 
* „„ wich doth not abate the 
Writ withour Plea. 8 the cafe is, he 
conceived. was no Error, dot if it bad been a thing which abared che 
Writ is Falte withour Hen, then to give Jud t von a Writ 
| —— Auf the parry die b. E 
| manifole bring an Ae, and takes a 
Ne 7 be made Judge of 
, inallrheſe caſesche Wie * 2 7 in Fae 6 
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him no error : But he conceived chat chere wele two other em, 


for which he re vetſed the Judg 


The firſt was, that this Ne was 4 Auen in ce, 
* the plaint was of the keeping of the Park of Clepſem and — 
Herbage 2nd Paunage of the Parke aforeſaid called Clepſen 
made bis Title for Herbage and 'Paunage of the Park of { 


and ſo be conceived that there is variance between the Plaine atk! | 


Title and Patk of Clepſem, "and Clepſow - cannot be intended 
one, without ſpeciallaverment, and fot᷑ that he conceived it tobe 
errour. And to that he cited the eaſe of twelve Aſiſe; _ 
Where in. attaint the firſt- ociginall.'was of the Mannor of 
and the Attaint was of the Mannor of Aweſty , and yet for tha 
__ Accaine i is founded upon the Record, and not upon the nc 
aud the Record was of the Mannor. of Amoſty, this was very 
bat the Bookeſaith', that this variance between the Orig. 
Salladdche Record , — fufßeient toreverſe the Record for errour; 
and the caſe in 4a of E 8 Where Scirefaciar was brought of Te 
nements in Efte — in 
9 Writ abated ; and in the caſe of 5. C wen] 
Foermedon was brought of the — of Igeild; and the Tenam 
pleads in barr a recovery of the Mannor of Iffeild, and this ſhall 
not be amended unleſſe it appear that this is a miſprifion of the Clark 
ot by other averment,, 2 3 H. 4. f. Scirefs 
_ upon garniſhment in a Wñt of Om ofwritings, the Otigi- 
oba Scripftend , und the Scire facies was made Tobn Ships 
— —— a ner Scire fucias, ſo 
he wry in the Principal caſe the Plaine being of Herbage and Paunage 
of ( Iepſen Parke, ard the title being at Clopſon — theſe ſhall 
not be intended to be the fame Parke without averment , and chere 
in no averment in our caſe, and fos I variance is fuch er · 


ronr, that fhallseverſe the Ju; 


The ſecond chvar —— the Judgment: was that 
which was moved by Juſtice Croo&:that the Jury have not found any 
ſeiſm of the Paunage , for it. ſeemed to- him that a Horſe could 
not take Seiſia of paunage, and for that : he. defined 91s, and 


he ſayd that Linwood titles Tiches faith, the . uw cft paſt =_ : 
int 


eee = — —-— 22 _ _ 
Crompron ſait this is, P Porcorum that 
e nee e ge e it ſelß, and 
tute of haris de Foreſts; may 

ſhall ave there Pau- 


but he dagh not fa y Horſes or other Beaſts, but he conceived 


tacit Era —— Pak that th bod deen 


ſufſicient. 
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6. fail 7 — maintam un 4 ©, 7 de of 
concrary nature to the thing of w bich f — bobe: given 
but in one caſe only, and that is where the Sheriff gives ſeiſm ot a 
| Rene by 4 Twigor by a Clad of Earth, and thivis in eaſe bf neceſli- 
for the Sheriff ca e. the Money out-of the-pptſe of the = 
Ea of che Land, and deliver ſeimn of that, and Forthar-be ci- 
| tedthe caſe in 43 EA 3. Where Commoner comes to the Land: where 
he ought to have Common, and enters into the Land, and the Lord of 
the Waſke or the Grantor 'ofithe Common. outs him:;be carinoc have 
| 1 4-j/e of his Common uponthis outing, for this was not any ſeifin 
of the Common: ſo it is in i hia caſe, theHotſes canmot take Seiſim 
of the Pavnage, and ſo there is no ſeiſin or diffeifin found by the Ju- 
1, and chen no Ae. and this being after Judgment, no abridg- 
begs the Plaine , and ſo fort ieſe laſt reaſons. he reverſed 
de Judgment... 
And ar another dey cbecaſe was b again ank argued by 
Zelverton and Fenner Juſtices; but Id — their Argumeots; 
inſomuch that they ſpake ſo low, but their x were decla- 
_ bychecheife Joftice, and 7 clvertes atiemed ch e kar gre in 
Silks fn gorn if 55) bis | 
"Filly beldsbaeedivexery 2 cent ee "ap: By 141 oven 
-. Seondly adtait chat it · is abated; yet bengderween dee and 
Jadgmer x en be — errour. 


Tel Be rtos. 
Fenner, 


Challenge prin, 
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＋ mater: he conceived; . :. 
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Low ea 25 ſhall i begia after 
EY al hel it cannot in: Boc.ifabe 


bebe g en vad, e the -Lord | Gen 6 

Alronweeds Caſe ,"1. N 71. An. ſo he toncladed the Tie 

of the Earle of RH good : : $0: be affirmed che Jud _ 

all: But alias was very peremtory for for tbe-conceic of Pa 

that it was nor good Seifin : But after Cooks eee. 
opinion of that 9 1 — war were — concla- 

ded forth 2 : And for 
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:Colledge in 


4. . ns "x 24 9 4 oy 
A. 6 aus os And for big hey had 
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Leno hem my of 'Mifter und Fellowes of Trinity 
a ne i Lay the epi los 
Or uffn ces ought to be incer- 
tel: And by tim in'ebe 72 ws re of the had been 7a 
| 2 Fellowes of Trinity {olledge in the 
Town — van of wag e, 1 * eſti- 


—_  imphedly omicted ſhall 
xprefle y luded, ſo i 


allege, that 
in the 1 b 


8 ſo 
„ not one nor the 
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1 
— —.— is founded upon rar 
$ nb more then one mite 
15 1257 > place. . — no more may 
oy Gorporﬀate, which: hath allwaies his reſemblance to 

e. at he denied.che caſe, which hath been 
e Fart, Of. Norfolk. ut: Kad he cyred the 
21 Veen, Cafe ; in which che Lotd 
| xporation-cannot'be. limiced w 
ms Trinity Cob 
but it ought tobe reſtrained to ſome, cet 
855 or Town: But Ir 
g RPA YET he fait 
; 15 And to this purpoſe be 

| | _—_— was: this King H. 3 
* and; knowiog. that the 
-Which ſhould be there 
| ery fot en which. wm 

; Tri or Ofrd; comma 
eech 115 OL . the-;Univer erſy do fucks: place, al 
the Patlcament f 1ould. be id 1 after he ſear bis Wrie.ro 
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Record mas 495 Hd, 3. And this declares; chat there was 
content ion between che Schallers of Cambridge und the Townes- 
chere;,' and the Schellen wem to Northampton, and there 
they made a Petition. to the King, that they might erect a Uni- 
veciry , and the King ſens dus Writ tothe Maior, commandin 
that he would there erect a Univerſity ,, whith proves that 2 Uni- 
veifieyanay be ere cted at che Kings pleaſure 5 and ſo cannot a place, 
ben admitting that a Corporation may conſiſt upon a place yet 
the (Iniverſity,nov being ta place, that shall not be any prejudice 
t00mitic} Aud be curd a cue which was adjudged as he Hid, in 
the 26. F £/iz. which was thus; The Deane and Canons of i. 
ſer nade Leaſe: tor- years by the name of Deane. and Canons of 
nem ihr: And chu was adjudged no variance, and the caſe of 
5. EA 4 J. of the Abbot of Saimt Aaries in Tor which fee there, 
aud he laid thu bord Verria Caſe was thus: That Chriſt Church in 
Oxford was incorporate by che name of Deane and Canons of Chriſt 
Church in Oxford: And they made a Feuffment by the name of 
- the Dzane and Canons of Chriſt Church in the Univerſicy of Ox-+ 
ford, an adjudged a good Feoffment : And he ſaid that in the ar-- 
gumentof this caſe it was ſajd by Gaudy; that if à corporation 
weremade of Dale, and after Dale is made into a City, they may 
make i Len ſe hy che name of 2 City of Dale, and the Lord Pop- 
ben (as he ſaid ) put theſe caſes: That is, that if a Corporation 
be founded of Axford : And that they made a, Leaſe by the nime 
of, c. lu the Precincts of Oxford, this ſnall be a good Leaſe, yet 
a thung may be wit hin the Precincts of another place, and not in 
the place, and in ther 32. Eliz. was the caſe of one ermin and 
1 n; that it a Corporation be made, by the name of Deane and 
Chapter of Saint Maries in Exceter is good: But they agreed in 
this caſe as he ſais}, that if it-appeare that they eaanot a intended 
allone, ocherwiſe it ſhould be, and he conceived in the principall 
cale , that it is not neceſſarily that it ſhould be intended the ſame 
place, and for that he conceived in all thoſe caſes that the Leaſe 
lu all be good, and be ſaid that there were neer two hundred Lea- 
les upon the ſame Title, for which, &c. . 
Aud after this it was argued in Qlicbaclmaſſe Tearme 1609. 7. 
obi by the juſtices: And) the opinion of Crook and Williams 
aſtices was, that the Leaſe was: good: But Fenner and Telvertou 
to che contra ty, and F ſemming cheif ſuſticè argued that the Leaſe 
vn not good . but ho ſaid this should not be abſolutely his opinion, 
but moved a compoſition betwixt the parties: But inſomuch that 


mattet was not compounded , in the ſame Micbacimaſſe Tearme, 
Judgement 
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Telverten. 


Fenner. 


Flemming. 


and his Aflipr 


Caidbri 
„Aud © 
Dou te au 4 


{ 


Firſt , That it was a good Deviſe within the Sante of one and 
ant Phillip and Mary, av it is reported in the Booke before c- 


| Decreecchearied, that ; opinion of the Juſtices in Exglasd | 


w_ Secondly, That this was not ſuch a miſ. aiming of the Corpornti- 


on which made the Deviſe voyd, and Williaws Juſtice produced 
this Record, as he ſayd to fortify his opinion: Andhe conceived v 
difference between « Grant and a Neviſe , nor no difference when 
an Eſtate or conveyance made-unto them , and conveiance made by 
them, and for that he cited che Caſe in the 19 H. 8. in Dyer, where 


if a man deviſe Land to the Abbey of Jaut Peters, where the four- 


dation is Saint Paul, this is a voyd deviſe, and ſoin a grant. And 
Crooks Juſtice , ro the fame intent. Telvertow Juſtice to that 
Decree ſhewed by my Brother iam; I conceive a great Difie 
rence. _- 

Firſt a Will and a grant, for in caſe of a Will, it fufficerh if they 
be deſcribed by a name, by which the Intent of the Devi or may be 
ſufficiently known, and a manis intende i to be /xops confily 1 the 
time of the Deviſe made, and for that that he hath not any to in- 


ſtruct him oi the preciſe naine of the Corporation for which, &c. 


And Fenner Juſtice to the ſame intent}, and if a man deviſe to one, 

as it is a Fee · ſimple incaſe of a Deviſe, ſo it is not in 
grant , and fo deviſe to one and his Children, is an Eſtate Taylin 
caſe of Deviſe , but not ina grant : Flemming cheife Juſtice to the 
ſame intent, and to the Decree he ſayd, that this is as good _ 
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beer life, bas he oecrived alto that there i 
A 4 2055 3 2. ANT ir 
t is good remai evile 
— Jean Remainder over 3 Tenant reſuſe , this 
ix good in a Deriſe „ cootrary in grant. and to the caſe which is put 
de bed eier, aan ofthe 19.8. 8, Dyer, there is a great: 


4fference; where there is not any luck perſon at all. to take, there: 
the Deviſe ſhall be vod, a5 where the Deviſe to the Abbot of Seas: 
fat, where the foundation ig of Sat Paw, and where it is a 
perſon certain. but all che name is not preciſely recyted, and to 

chat which. is fydby my Brother Williams, that no difference be- 


tothem and by them, Iagree to him with. 
— — that is, if — be made 3 of what- 
by preſumption in Law they are knowing, and are parties as a Fine 
8 and ſuch like, hut of a Deviſe it is not preſumed, 
they have knowledge of chat till the Death of the Deviſor, and. 
RT ng is voyd, and this Decree ſhewed, bath 
not changed bis opinion, hut he moved the parties again to an agree- 
ment, and would not as yet give Judgment. 
Hlitabam the Queens Attorney, moved the Court for a Prohibiti- P rabibitiens 
da, and the caſe was chis, two Merchants covenanted by Deed 
* to allo him ten pound a Moneth for his Wages 
done Merchant ſenledche Deed in England and the other ſealed 
that u 8 and the Factet came and ſued the Merchans in 
ey for his wages, and by the Court inſomuch that one 
of them ſealed it upon the Land, this is not any thing {done 
"__ Nope: Ses, and for chat Prohibition was granted to 


"Bona Motion made. by Wincols of the Middle Tapir to diſſolve Probibitions, 

ePobipicion granted to the ſpirituall Court, upon a Libel for Tithes, 

there che Court cook this rule, that when a Conſultation is lawful- 

ly granted, there a new Prohibition ſhall not be granted upon the 

ſame Lbell, and yet they qualified that with this difference , that 

bs, ben a Cad itte granted — of the prohibiti- 

oaia form by the huſpriſion of the Clark, or by miſ-ple 1 pg 
$:4autemthat;, or ſuch like, there anew ibirion ma 

ted upon. che-fame Label, but if Conſulcation be 

the right ofrherhing in q veſtion, there a new Probidition Gallas — 


ke grmed upon he une Libel, "leethe Stature fs Ed, 3. 
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a e ee. Parett, 
Nelas eve im heir oof. charobe fed F. or thi hen 
Writ broughe ,” was, and yet is within age of one and twenty 
yeats, and verdict paſſeth againſt the Defendant, and Crewe me, 
ved in arreſt of I. that the ration was inſufficient, for 
rwehicy years, and che Adminiſtration during the 'nonage Mall ceaſe 


when the Infant comes to the Age of ſeventeen years, io that ben 


be of the age of 17. 18. 19. or 20 yeats, and yet the Adminiflh. 
tion ceaſeth, and io of Action againſt Adminiſtritor, ind ſ%o u 
the Opinion of all the juſtices; and the Judgment was ſtayed 
ufon that, according. tothe reſolation of /Piggerrs Caſe 151 C 
CÄ5, 5 v7 SSA It THREW) bt 7 71 * 43s 
Lomer againſt 'Hockbead, the Plaintiff deelares in Ejeftione firme, 
upon a Leaſe made to him by three Husbands and their wives, ind 
that the Defendant ejecded him, and at the Hue upon not guilty, 
arid in evidence to prove this Leaſe, and the dehvery of that, wa 


ſhewed a Letter of Attorney made by the Hasbands and their wives, 


Replevin. 


able: But if it be executed by Letter of Attorney 


and the councel ofthe Defendant᷑ takes exception to the Declaratior, 


for they have declared upon a Leaſe by three Husbands , and tbeit 
Wives, with a Letter of Attourney to make delivery, and 2 married 
Witecannoe make A Letter of Attorney: And ſo this is not a Leaſe 
of the Wives, and ſo che Plaintiff: had declared upon no Leaſe: 
And the opinion of a the Coutt was, + that a unrffed Wiſe 
could not make a Letter of Attorney And Williams juſtiee com- 


pated this to the caſe of an Infant; as if an lafant makes a l eoffment 


or a leaſe, and delivers that with his hand, this is nor, but void- 

But kbar i o'difſe 
ſin to him, but by Flimming and williams, if the Plaintiff bad 
declared upon a Leaſe made by che Husbands only; this had been 


- Thomas Malis Plaintiff in Replevin againſt Thema Telly, the 
caſe was ; The Queen Muy Was ſeiſed of 2 patk called EH 
Park in ber Demeſne as of Feę as in Right'o!'her Crown, and ſo bei 
ſeiſed by her Lerrers Patents let the. fad pak to two for thei 
lives, and aſter died : And the Queen Elizaberb by ber Letters Pw 
dents tecyting the ſaid Leaſe for ſives, and that the ſaid Leſſees were 
alive, granted the ſaid Park to Himphrey Lovd Stafford and bis Wife, 
and to the Heires of the ſaid Lord Srafford of the Body of the ſaid 
Wife ge begotten : And bythe fait Patent the ſame Queen 
by theſe words, Ac de Ampliors et Uberiori Gracia, Neſtri: Volu- 
mus et Decliramus , quod fi Predifity Domini Stafford, Solvat 
ſen Solvi faciat prefads Domind Regint 101. ad talem Diem, "—_ 
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Eſtate, 


Fes one condition to have Pe, gratis his 
the Fee doth uer increaſe upon the performance of che con- 
dition, for then it ſhall paſſe ab a Reverſſon, and ſo the particu- 
lr Tensnt farrenders his + 0g nm mer 16.96 — We 
theFtiviey'be deſtroyed never increa t is no 
ock nytiey, but that if che ſubſtance of the Eſtate temaias, thou 
760th not remuinin ſuch form, as it wes at the firſt Reverſion, t 
Eſtite may well increaſe, as if Lands be given to the Husband and wit 
ind to the Heirs of the Husband, upot che Body of the Wife to be 
begotten; rhe Wife dies, and the Has band is Tenant after poſſibili- 
tyof iſſue ent, yet de may well perform the condition, for the 
Eſtate rema ines in ſubſtance, and with this agrees, 20 H. 6. Ayd; 
ind ſo it is if aLeaſe be made to two for years upon condition to have 
fer, one dies, the other may perform the Condition, and ſhall have 
fee ſimple, as it is 2 — by 12. Aiſiſe 3. the reaſon i is that the pri- 
viry remaines and the Eſtate alſo in ſubſtance. 
_ Thirdly, Av to that alſo, it ſeems that it ought to veſt upon the 
nce of the condition , which is the time limited for the 
inning of the Eſtate, -andifir do not veſt then, it shall never 
* if it do not veſt without OW in this caſe.it ſhal never veſt 
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fuſt. tant, and the Grant is not of 2 Reverſion In future, but gra 


it all, but it is for the Nenour of the King, that bis gtent ſhall 
viſed ber Lands to her Executors to be ſold, and dyes without Heir 
the King hath that by Eſcheat , yet the Executert may ſell it, and 
for that diveſt che Eſtate ont of the King, and ſo was the Lord Le 
vel; Caſe, and che ceaſonis fareke neceſbicy;] for the Precoguine 
of the King ſhall do no wrong, and there need no continuance ot 
the Eſtate of tbe part of the Leflor © but of the pam of the Laſſee, 
and for that if the Feoffor make a Feoffment, or grant his. Eftite 


this ſhall not make prejudice or alteration of che Eſtate, and for 


that if the King refuſe to receive the Money, yet if it be tendered the 
ON EY veſt in the Pacencee ; and the ſimple upon that ſhall 
ſhall increaſe, ſee 31 Ed. 1. Feoffments and Deeds B. 32. Nd 
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u to the — . 721. that uhen the Iſſue is 1 . de- 
pepds upon matter in Law, there is no neceſlicy to take travers upon 
the matter in Liv, for it doth not belong to lay men to decide he 
matter in Law, and for that he concludes, that the Grant in fab. | 
Fance is god, and in form exqueſire, and that the Iſſue in tayl in 
Reverfion ſhall noc be barred , for 'Bnod non in printipis valet , non 
valebit in acceſſario, and that] ſadgment ought to be for the Plaintiff, 
__ bange according v. 
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—ç— be two Summoners and two Veiwets, and Summons upon 
the Land i is ſufficientto give notice of the nandant ; of the thing 
deminded, and che in Court. Tha ng. .Law , the w.gug Low. - 
Lord Coke ſayd . Defendant. himſelf 47 5 to ſwear, De 
fdelitate, and elev-n;others,, which are named in the Statute of 
Magna (harta, chews 7 e fdetec.ought to ſwe De credeli. 
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mdiben pleads the Iran of 37 F. 8. ehapt. 40. And that the ſaid 
Doctor eMikgns was choſen Preſident , according to the ſaid AR 
and Letrers Patents. and where by the ſaid Act ar Letters Patents 


u is provided, that ore he pra ktiſe in the Cy of London or the 


iehin &ven imiles of tbre ſtid City, or' exerciſe 
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ley, ſo in the premiſſes offending, 

eee 5 their Bodies, and b. 
tes ſonable and fitting w 1 exernted : Note the; — 
amble of theſe Letters * is, Quad cam Egregij oſicij voſfri 
ung erbitremur , ditionss neftre..: Hominuns elicit ati omni ratione 
Conſulere: Id autem vel inprimis fore, i improborum conaminibut 
tenpeſtavr erenrrames, 'apprime: neceſſarinm fore duximus, impre. 
borum . bomjnuum:, qui mediciuam Magis uri. ſine canſa, 
Db profitabuntar wndi Rudi et cre- 
erinntur i andi compeſcere. And 
Gif! praftiſed in Zoxdes , without admiflion of the 
Eee to appeare at the Colledge, and 
e atis ion to the Colledꝑe 3 

to 7 Lid L ettert Per, and Statate, he anſwered that be 

received his decree to be Doctor of Phitick by the Univerſicy of (am- 
bridge, and was allowed: by the Univerſity to practiſe, and con- 
feſt that he had practiſed within the ſaid City, and as he conceived, 
ie was lawfull for him to prac;ſe chere, that upon that che ſaid pre- 
ſident and eee 5 to a hundred pore , and for 
ep t is other pe, tommirted him to pri- 
brbe Plaintid replied 24 aforeſaid, and upon this de- 


Tricaie n. anerger was jayned ; Ae 8 for the Defeudant, faith, chat 


ns the younger. _ Kings Bench, where 
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us ie Statue of 33. H. 8. extends as 
it is generall, and Gradiots are not 
og, Searyte hot in the. Letters Parence ,- and all rhe 


that, and the Stearate ſhall not be intended to puniſh Im ers on- 
ly, b Ae other which practiſe without examination — admit- 
tance, for two things are neceflary to Phiſitians, that is, learning 
and experience, and upon that there is the proverb, Eaperte cre- 


lere And the Statute ivtend: that none shall pragkiſe 1 * 
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for that that the 


ſafely ball keep without Bayl, till the party ſo committed, ſhall 
de diſcharged by the faid Prefident, or other perſon by the ſaid Col- 
letze to that authoriſed, by which it appeares, that the Goa- 


Lricefters Caſe, where it is agreed, that Joynture before Coverture 
catinot be waveck, and this is implyed within the Srature of 27. 
J. B. ar. 3 1 _ a eo _ 12 
yt U be payd, by which it is Collected by Imply- 
5 „that 8 res, Tythes ſhall not be rand ; 
and {6 he prayed Judgement for the Defendants. 
Dodriage Serjeant of the King, for the Plaintiff ſaid, that the Sta- 
tute of 24 H.R. chap. 5. and the Letters Patents gives power to four 
Cenſors to puniſh for ill executing, doing, and uſing the faculty 
of a Phiſician', and the Plaintiff was not charged for ill executing 
of it, doing or uſing: But it is averred , where Revers the Plain- 
tif was nothing ſufffcient to exerciſe the ſaid Art, and being exa- 
thined, leſſe apt to anſwer; and thereupon they forbade him, and 
being ſent for and not appearing, was amerced five pound, and 
— orderthac he ſhould be Arreſted , and being Arreſted ,- upon his 
appearance, being eximined if he would ſubmit himſelfe to the faid 
bury „ he anſwered and confeſſed, that be bad practiſed with- 
_ the ſaidCity 7 being x Doctor of -phyſick as afbreſaid, as wel 
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Caves bomines , 1 1 | Patents, are the leat- 
55) men menfonedinche AR, for the Sratave provide that they 
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by the former Lawes the -Univerſgies , that their priviledges were 
e and by. theis former Frater the Latters Patents 


ought 


. a; Y * 
2 Ihe". 1 * 
— 


Anti bel of FR caſe 


bend oat foric i# referred to them: Alſo the 7 
ten Kerns Hove bete r Sar teipeg co the. Grade 
4 niverfiti r CAFR e ae eaſe for Sndevit N A. 

go i 6 order reid ur this degtee which is Doctor, 

ants of 21, H. 8. prefers Graduates, and pto- 
of Divitiity ot Barchel ors Shall be capable of two 
ithotie diſp m And ſo 13. Se, pro- 
ball be preſerited to « Benefice above the value of 
iny pound vr aun if lie be not a Doctor or Bachelor of Divi- 
nity * objection, thar none ſhall practiſe in Lend or 
ee reg of 14 without licence , that 7. clauſe ſhall be 
to the matter, and to e fot 
f the 3 are made to 2 


eg — d objecion, that every Doctor is not che 
== rave man incended within the Sratate, forthe know- 
of chem is only ſpe ufative without nr to that 

is practiſe, and t have 


4 then they attend upon others pony i 
and apply rhewſelves co know the nature of A 


ror 

8 of, that in Loxdes ought which ce 
beer, mo that they aball be examined by TE 
3 left, and "x that there is a more 


* s he ought ta b 3 fg prac 

thit be hath been examined nd anſwered = Schooles, to di- 

*b the Congregation houſe : And 

| „hut a degree, ( quis grade- 

ne Dotri provenir, to that, and that is 

chac Nen firſt caught by others as Scholers, after- 
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were DoQort of Law; and it appeares that they had their cere- 
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gh be be a learnei and grave man, "and it was not the 
intent of the Ein to make a Monopoly of this practiſe. 
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Summons , he was amerced , and ordered that he ſhall be | 
i being arre being examined if he har be lt be ane, 


the Colledge, he anſwered that he was a Doctor, and had practiſed 


and would practiſe within the ſa yd . as he conceived he might 
wing of this caſe be was committed 

to pulſes „and he conceived two things upon the Charter. 
- Firſt , That it doth not inhibit a. Doctor to practiſe, but puniſh- 

eth him for ill uſing, exerciſing, and making, and may imptiſon 
the Emperick and impoſter, and ſo prayed ] udgment for the. Plain- 
tiff, and after in Hillary Tearm inthe ſame year, this caſe was 
argued by all the Juſtices of the Common Bench, and at two ſevetall 
dayes, and the firſf day.it was argued by Fofter., Daniell, aud war. 
burton Juſtices ,.atwhoſe Arguments Iwas not preſent, but Foſter 


argued againſt the Plaintiff, and Dexiel and Warburton with him, 


and that the Action of falſe impriſonment was well maintainable. And 
the ſecond day the ſame caſe was argued again by almeſſey Juſtice, 
and Coke.cheife Juſtice, and Yalweſley argued as followeth, that is, 
that the Statute of 3 H. 8. was in the negative, that no perſon witb - 
in the City of Loxdex or ſeven Miles of that, take upon him to 
exerciſe or occupy, as Phyſitian or Chirurgion, c. And he doth 
not know in any cafe where the words of the Statute are negative, 
that they admit any Interpretation againſt that but one only, and. 
that is the Statute of Marlebriage chapter 4. Which provides. that 
no Lord ſhall diſtrain in one County, and the beaſts diſtrayned. 
driye into another County, in which caſe though that the words 
are uegative,. yet if the Lord diſtrain in one County, he way drive 
the Beaſts to his: Mannor in another County, of which the Lands, 
in which the diſtceſſe was taken were held, but it is equity and rea- 
ſon in this caſe, that the Statute ſhould admit ſuch exception, for 
is is not of malice, but fot that, that the Beaſts may remain with- 
in his Fer, but in the principall caſe there is not the like reaſon nor 
Equity, Andalfothe King H. 8. in his Letters Patents recites as fol- 
loweth, that is, Cam Regy officy noftri munns. arbitremur, ditia- 
nis noſtyi hominam felicitati omni rut ions conſulere, id autem vel in- 
primu fore, fi Improborum conat ib us tempeſtive occurremut, appri- 


me nere ſſarium duximus improborum quoque hominam, qui medici- 


nant magic avaritie ſue cauſa quam nhlins bone conſcientiæ fiducia 
profitebantur, &c. By which it appears, that it is the Office of a. 
King to ſurvey his Subjects, and he is as a Phiſitian to cure their. 
Maladies, and to remove Leproſies amongſt them, and allo to re 
move all fumes and ſmells, which may offend or be prejudicial! to 
their health, as it appears by the ſeverall Writs in theſe ſeverall ca- 


 feaprovided, and ſo if a man be not right in his Wits, the King 
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un. colladgs of Phyſition caſe. 
ito havethe Nrotecten and Government, of him, leaſt he being. 
2 waſt,or conſume his Yo / yay ond heal is. not mies 


infirme, 1 a 4 4 ex 'TLLE, $3 8 x 
ent for him that his Subjects liye , but that they Mouſd'live happy- 
„ and e ery] his .Office, if his Subjects hve a life, but 
ilthey live andflouriſh, and he bath care as well of their Bodyes 
v oftheir Lands and Goods, for Health for the Body is as neceſſa- 
ry. as venue to the minde , and ve King He 8 to expreſs his extra- 
ordinary care of his Subjects made the ſaid AR, in the' third year 
of his Reigne , which was the beginning of his Eſſence , to that 
purpoſe , and by the Common Law wy Phiſitian which was al 
— 1 by the Univerſity might practiſe and exerciſe the ſayd faculty 
within any place within England, without any diſpenſation , exa- 
mination , or approbation of any, but after the making of the ſayd 
Ad made in the third year of King H.$. none may practiſe, exerciſe, 
or occupy as Phifttian or Surgion within the City of Lendos and ſeven 
miles of that, if he be not firſt examined, approved, and admitted 
by the Biſhop of Lenden, and the Dean of Paules for the time be- 
ing, calling to them, foure Doctors of Phiſick or Chirurgions , &. 
And that no practiſer may occupy or exerciſe the ſayd faculty out of 
the ſayd Precincts, if he be not firlk examined, approved, and admitted 
by the Biſhop of the Dioceſs, or in his abſence, by his Vicar ge- 
nerall, every of them calling unto him ſuch expert perſons in the ſaid” 
ily, as their diſcretions thinks convenient, andthe reaſon of 
this difference a8 he conceived , was for that that in this City, 
and the ſayd PrecinQs, che King and all his Councell, and all the 
ae e of the Law, and divers other men of quality and 
padition , live and continue, and alſo the place is more ſubject un- 
to lafection, and the Heir more peſtiſerous, and for that there is 
3 that greater Care, diligence, and examination be 
made of thoſo which practiſed here in Londes. and the precinQs- 
welayd, then of thoſe which practiſe in other places of che Realm, 
for in other She oh People have better aire , and uſe more exer- 
ciſe, and are not ſo ſubject to Infection, and for that thete is no 
| canſethar ſuch care ſhould be uſed for them, for they are not in 
| ſuck danger, and in the Statute there is riot any exception of the 
Univerſicies nor of thoſe which are Gradiats there, and for. that 
they ſhall be tryed by the ſayd Act, and the Statute of 14 F. 8. 
chapter J. Only excepts thoſe which are Gradiats of Oxford or ¶ am- 
bridge which have accompliſhed all things for the form wichour any 
and if this Exeeption ſhall be intended co extend to other, 
thenall the-Cniverlity ſhall be excepred by char, and ſuch oe, 
on was too general; bl over he N the Pfaintiff gave abſurd” 
ind contempt pus ariiwer,, hen he being cyted before them, ſayd 
that he would not be ruled nor directed by them ( being ſuch grave 
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tute of 1 Marie provides that the Keepers of Prifom hill cereive 
all which . by the yd four grave and learned men, and 


| thang coves be great care committed to them by the fayd: Seartite , 
£ 


ſayd Letters Patents, yet thete is a ge” tru repoſed in 
them tlien this, for we commit to them out when we receive 
Phiſlck of chem, and that not without cauſe , for they are men of 
Gravity, and Diſcretion, and for that they have power 
to make Lawes, which is the Office of rhe Fartixment, for thoſe 
which are . 147 truſted with 4 eg ehing, and for the 


better making of tlie . er to: ble all the Commom 
of their Corporation, of char by his Letters 
Patents, for it is made by regatio don ar Wiſe learned, and dif- 
creet men, Jt frog de beer 22g . CIarie inflias puniſhment upon 
Cantempts, e ee ter beit » Courr, 
and ſo may commit as every. 0 3 fora contempt of com- 
monright, withour a@ Parliamen l or other le- 
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men of « poet b. this, Learning, 
where a man. may have his Degree our merit, 
at onclude 5 Kent not ler | 


Coke cheife ſayd,, that the Ciuſe which was pleaded for , that 


the Plaintiff was committed was for that that he had exerciſedPhiſick 


within the City of Loxdes by the ſpace ofa Moneth , and did not 
very fuly ange 5 . ae the Cenſors that he 
ſhould pays hundred th allings &efſhould forbear his pra- 
Riſe, andthat he did uot foi Tthen being warned of that, 
and upon that "in Cane” 70 appear d tot appear, and for 
that it wasordayned , that he ſhould be arreſted, and that after be 
was — again; and then he appeared, and denyed to pay Oe 
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Debe upon eſcape brought by Jobs 60 an. Attorney of the 
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patente by the Marthalſ vas good, for the Inveſting was but 
— it was alſo. eder where an office Wende to 


ul the parts of England, and that here an Aſſe doth not lie in 


„though that the diſſeſin were made in one County, 
2 Ser he be brough for the profit of the office in one Conn 


and not for the office it ſelſe, 43. £4.-3; Feuflments and Deeds? 
That by Grant of the profies of a Muli and Tivery, the Mill-it ſelfe 
paſſes, ſo that taking of the profits. is diſſeſin of the office, alſo 
us objected that the Demandant was no officer, for though 
that be hath a Patent of ie, yet he was not Inveſted nor Inſtalled. 
in the office, which appeares to the Marshall, and for that be was 
no Officer, and ſo hath no cauſe to have Action: And that this 
i in office which is incident and annexed to the office of Earle Mar- 
zhall, and though that he be not Earle Marshill, yet there are 
Commiſſioners ha ve his power and authority, and for that the In- 
veſtiog and Inſtalment of the Plaintiff in the ſaid office appeares 
to the ſaid Commiſſioners; but it was reſolved — 2. all tlie 
Juſtices, that the Demandant was Officer by tie Kings Grant, 
without any Inſta lat on or Inveſting, and that this without that, 
ill che Fees and Profirs of che office appertayning to him, and that 
the laveſting and Inſtallation, was but à ceremony, in the ſame 
manner as if che King hath a Donarive , and gives that to another, 
the Donee ſhall be in actuall poſſeſſion by the gift, without any In- 
duction or other ceremony: But admitting that the offce were 
annexed to the office of Earle Marſhall, then it was agreed that 
the Commiſſioners cannot give it, as the cheife Juſtice of the 
Common Fench hath divers offices appertaining to his place, and 
be may diſpoſe: of them; But if he die; the King in time of va- 
cancy, nor the moſt ancient Judges cannst give or diſpoſe of any 
of them being void, as ir appeares by Serrogates Caſe, Elis. 
Dyer: And ſo the cheife Juſtice is made, and allwaies hath been 
made by Patent, and ſo are the other Juſtices, and for that they 
cannot be made by Commiſſioners; and ſo the cheite Juſtice of 
Faglaad, hath-all times been made by Writ, an i for that can- 
not be made: by Patent, nor by Comm iſſion: And ſo in the caſe 
c the Birr, though that che Commiſſioners have the power and 
authority of the Earle Marshall, yet they are not Barle Marshall, 
* was alſo objected that the Fees were no: due to the Plaintiff, 
for that he did not attend: But to that it was anſwered and res 
folued:; that the Fees: were due to che orice q and for that non 
utendance af the ofſice; was no forfeytute of the E.., And upon 
theſe reſolutions the Recognitors found for the Demndantz ac» 
cording to the direction of che Court. 
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The Towne of Barwicke, © part l. 


Trinity 7. Jacobi , 2609. 2048. Kings Bexch, 
a 
FRIODSAL L nnd his WHe : The Proclamations of the 


were welland daly entoed in the Originall remaining with d 


Chirogrepher : But in che 7res/crips wih the Cuiter brevi 
ae and it ſeemerh that this noewithRanding the — 
good, but the Tranſeript was amended. | 


. Trinity 7. Jacobi, 1609. In the Kings Bench 
A The Townof Barwicke. 


12 King which now is, by his Lerters Patents, Incorgore 
ted the Mayor, Bayliffs , and Burge ſſes of Barwiclę, and grat- 
ted to them the execution of the Returne of all Writs : And after 
a Writ of Extend facias was directed to them, and they made no 
returne of that, and upon this was the queſtion, if that $hall be 
executed by them, or by the Sheriff of Northumberland: And it 
ſeemed to Niabolli Serjeant, that argued for the Plaintiff in the 
extent that deſired execution and the returne of that, that they 
ought to make execution and returne, for it ſeemes to him that this 
was English, and that this appeares * Act of Parliament, by 


which the Incorporation was cor „ and ſo it appeares alſo by 
the Letters Patents of the King, by which the Incorporation is 
made, for if ic were nos English, neither the Letters Patents nor 
the AR of Parliament ave ſufficient to make Intorporation of that, 
and alſo they certified Bu to the Parliament of E : 


And the Kings Bench ſent Haheas Corpus to it, aud for the not 
teturne of that inflicted a Fyne upon the Corporation: See 21. 
Ed. 3.49, and 1. Ed. 4, 10. But Hatten Serjeanc ſermed to the 
coatrary, and that they ought not to make execution, for he ſaid 
it is a part of Scotland, and not part of E „ and it was con- 
quered from that, and it was a ile, and bath the ſame 
8 of ancient times, which they aow have by their new 

ot; See 24 Ed. 1. and 2. Ed 2. Obligation, Sv. That one 
Obligation dated there $hall not be tryed in Exg/end, and allo that 
ic is not Within the County of Northawberiend, nor part of it, nor 
the Sheriffof A prthwaberland cannot meddie in it, fee 2. H. 7- 
31. 26. H. 6. 23. and it is ad journed. "Po ff 


Ic ſeemes that Jacob and James are all one name, for fete is- 
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pm. m Caſe. 5 "1 
II dae for them both , but F/wifley conceived that if he be Chriſt- 

22 fareb, orbermile it is as if one be Chriſtened Jacob, and an- 

ocher Jawes , then they are not one ſelfe ame name. 


Note that Coke cheife Juſtices aid, that if Commiſſioners by force Fe. 
of Dalia peteſtaters , take a Fine of un Infane, that they are Fy- jnfan, 
nadie and ranſomable;to the value of their Lands, and that this 
' hall be ſued in the Stat chamber. 


Trinity 7. Jacobi, 1609 In the Common Bench. 
Robinſon. 


Obinſons Caſe: A man deviſes Lands to his Wife for life, Tate. 
the remainder to his Son, and if his Son dies without Idue, 
not having a Son, that then it should remaine over, and it ſeem- 
| . this it a good Eſtate tayl, and it was adjudged. accor- 
5. : X 


Fa man makes a Leaſe for three yeares, or fuch a ſmall Tearme, Maintenance. 
to his Son or Servant to try an Zjeſ ine Firm, or if it be made to 
another Inferior by a Superior, which cannot countenance the Suit, 
it 8hallnot be intended Maintenance, nor buying of Tytles, which 
$halt be punished. 8 N 


| Trinity 7 Jacobi 1603. Ia the Common Bench. 


Nis an Attorney of che Common Beneh was cited before the Habea: Corpus, 
% High Gommiſioa and committed co the feet for that he would %, 
| upon Articles by che Commiſſioners miniſtred , . arid Hes. 
was awarded to deliwet him, and a Prohibition to the Court 

gh Commiſſion, ſee 1. and 2. Elix. Scroggs caſe 175 b. Dyer, 
ul there in Margery Hyndi caſe, who 18 EA. Nol vit jwrare coram 
Jailiciarys Eccleſtaſticis ſmper articalos pronſura, and Leyes caſe 9. 
and 10 Eliz. Michaelmas Rot. 1596. and it is written in the Book of 
the Lord Dyer but not printed , the caſe was, Ley being an Attor- 
ney of the Bench was committed to the Fleet , by the Bi- 
ſhop of Londen and twoothers of the high Commiſſioners Eccleſii - 
flicall, for that that he was preſent at a Maſſe, and he refuſed co be 
eramined upon bis oath upon Artictes adminiſtred by the ig Com 
miſſionete, ſee alſo y Cd. 4. Keyſer: caſe upon the fart ef 2 H. 
4.chepr, Which gives authority to the Arch · R ſhop to impriſon, 
Oc. And ſee the Regiſter fo/. 36. J The form of an Attachment n- 
{inſt the Biſhop, which cited Aliquos Laicos, ad aliquu — 

s ö * 
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$ 272 Eficourt againſt Harrington. parti l. 
| atientus., vel ſacramentum preflaider v in vefburmatriontdibu; 
57 ys, &c But it was urged — — — of the Go 
mon Law, ſhall not have the expofirion of the flatute of 1, Eliz, 
becauſe it was an Eccleſiaſticall Lam, but it was reſolved by all the 
Juſtices, that it belongeth to'theJadges- of the Common Law io 
expound this, for the Statnte-was remporall areetly-; and withahis 
| 4 £4d.4- 37. b. c, upon the Statute of 5: H. 5. chapt. Which pro- 
vides, od libellugfit deliberat us parti in caſu, ubi per legein deli- 
berandns eſt, & hoc ſine diſſcuitate, And though that this Act be 
3 ſpirituall, yet the Expaſition of that lyes open to the common 
W. 
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Michaelmas 7. Jacobi 1609. . the Common Tench. 
Eſtcourt and Harrington 


Treſpaſie for E Treſpaſs upon the Caſe between George E ſtcourt Plaintiff, and 
Slander. Sir fames Harrington K night Defendant, for that, that the De- 
fendant ſayd that the. Plaintiff was a forſworn an perjured man, 
' which the Defendant juſtified ,-for that that the Plaintiff exhibited 
and Engliſb Bill, inthe Marches of ales, before the Preſident and 
Councell there, and-in che ſame ſuit made an Affidavit, upon 
which an Injunction was granted for the poſſeſſion of Land in que- 
ſtion between them, for the ſayd Plaintiff, and chat the ſayd Afide- 
vit was falſe, andthe Plamtiff hath committed perjury in that, 
and this was allowed · good Juſtification; the Jury was of che Coun- 
Party Jug of ties of Gloceſter and Salep , and the words of the Diſtringas were 
e cenie. ordinary till cowards the end, and that was Aﬀfutiindam qnendge 
uratum ſimni cum alyt Jaratoribur comitatas woſtiSatep , an) 
vas the Diſftringes:direded to the Sheriff of Gloceſtty, and ſo Ma. 
tatis mutendir in the Diſtringas directed to the Sheriff of Sale and 
note that the Jurors were ſworn one of one County and another of 
another Coumy, Alternis uicilau, und 24; were retbrned of over 


I / . r we nent cg 


] | f 9 8 * 8. r Lf 5 10 ? : 
Michaelmas 7. Jacobi 1609. In the common Fench, © - 
23 4 N 5 ; FR : 4: 

. Simpſon and Waters. = 


| ; ier OT niet. ; 40 
Acliom upon the (DT mpſon againſt Waters in an Action of Treſpaſſe upon the caſe tor 
Caſe fo Alan. Oblaxder ha is, thou arc drunk, and 1 _ held vp my band 
* at the Birr, as thou haſt done, and agreed that an Action doth 
not lye for theſe Words, for perad venture he intended buttery Barr, 
And by Foſter Juſtice, if he had ſayd for Felony ; that the 9 
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1n Treſpaſs the Ociginall bore Toſte 3. 
che Count the Treſpaſs is ſuppoſed 20 7 
Teſte of the „and agreed 


6. Jacobi nd in 
6. Jacobs, which is af. 
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Zrrour. 


_ the Starute of Jeofailes, but if it were originall otherwiſe it 


f ; Michaclmasgp./Jacobi 1609. In the Common Bench, 
Mare and Savill, 


— : 3 


the Plainciffs made a Leaſe for years to the Defendant, rendring 
Rem at two Feaſts , ot within ten dayes after every of thoſe\, at 
he Tenple Church, and the Defendant covenanted to pay the Rent 
cccotding ta the teſervation, and for the non payment theſe Plaintiffs 
broughe an Action of Covenant, to which the Defeudant pleads levi- 
edby diſtreſs, and upon this the Plaintiffs demurred', and ad judg- 


, 
1 


10 covenam by Jobn Hare and Hugh Hare againſt Jobn $avill, 


Covenant ſoy 
Rent, 


edwith the Plaintiffs accordingly, for that the:Defendant for his 


ion for the Plaintitſs cannot diſtrain, if it were not behind after 
beck; and it was agreed, that where a Rent is reſerved to be 


end of twenty dayes; fot he is che firſt Actor, and the Leſſor can - 


not:diſtrain nor have action of Debt, till the twenty dayes be paſt, 
aud it was agreed, that the Covenant ſhall not alter the nature of 
te Rent, but that nothint behind, or payment at the day, were 


4 


;Pefendant in Debt pleads to the Law, and was ready at the Barr 
townpe bis Law; and it was teſolved bythe Judges upon conference 
he Prot honotories t hat it might be continued, but the Court 
would adviſe. | 3 


| Action ypon the Caſe npon eAſ@mp/ir, the Plaintiff counts, 
that diverſe Goods were delivered to him in pawn, and that in con- 
ſilerat ion that he ſhould deliver them to the Defendant, the Defen- 
dant aſſumed and promiſed to pay to him the Debt for which the 
Goods were pawned,, and it was objected that the Connt was not 
good, for that it doth not contain the certainty, of the Goods which 
were pawnedyand delivered to the Defendant, but to that this diffe- 


Na mages 


Mes; bath confeſſed that it was not payd according to the referva-- 


3 Feaſt or within twenty dayes, that the Leſſee in this 
ale ſhall have Election if he will pay ghat at the Feaſt; or at the 


rexcewas agreed; that when Goods ate to be recovered and Dam- 


Continue. 


2 


Aſſo mpit. 
conſideration. 
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22 — eee ar goods 


to appeare in particuler,avif a man 3 8 


never Executor, nor adminiſtred s Executor, ir r 

for the Plaintiff that be adminificed: Doverſa ra in fuc 

fo if be plead that be hath Diverſs bone rs een DE 
ceſſe, it is good in both caſeqpithour ſhewing hat goods in cer. 


taine.,, ſce 11. H. 3. 29: Ed 477 A was © efted chat the can. | 


fideration was not ſufficient, and then it ſhall be Nædam pelinw 
ex quo non oritur attio, forthe Plaintiff hath not any Intereſt in the 
Goods, and they were delivered him to ker, and not to del. 
ver over, ſo that the delivery was vitious, and for that it ſhall 
be no good confideration , and of this opinion was Foſter Juſtice: 


But Coke, Wraburton, Danyell, and malmeſiey being abſent, it 

ſeemesthat the condition Was good , as if a man in confideration © 

chat another will go to Weſtminſter, or cure ſuch a poor man, or m | 

Len Virgin, aſſume to pay to him 2 fom of money: And | 
this conſideration 


were not valuable, yet it ſeemes 


had chat paened hath 2 property in the goods and muy hu | 
Delt againſt ai aree EVecutc amo of them are out lawed,andthe 


Ixec autor. — — ond ic — 6 Fas fo that the 
15 1 Statute of 9. E 
| all are 7 ata — and. che Coſtshall be int bi en 
des, if the others confelſe or ſaffer Jadgement by defoute: 
Andchers Ghallbeburons jmigemen = and not — ſee 17 EA] 
4. (. 11H. 4 
| Erveur, 1 . che Sheriff rerurnes but 27. ant 
Ve. fa. & bab. 2 -was againſt 22. 3 and this us alſo retum- 
I" | 2 ee upon this T ales was aw. 
„ and triall had ten of —— principa ll Parnell ſworne: 
2 was Error, "but if twelve of the — Pannell had ap- 
peared and ſerved, ic feemes that ieshall not beerror, for ſo it was 
reſolved in Greduere caſe, where: ewenry three were returned, 


but twelve appeared and tryed the Iſſue, and this v, reſolved to 
be good and no error. 


Michaelneaſſe 7. Is cobi 1 609. Im the common Bench. 
1 .. Buckmer againſt Sawyer. 


Formedon in 


that is, A. B. and C. deviſeth all his Land to . in tayl, the 
Acmainder. 


remai nder.of one halfe to B. in tayl, the remainder of the other 
ha. ſe to C: intayl, and if Z. diad wichont Ine, 1. 


| ; : Ws 
nawwWwna =o” wm = 6 : 


A Man ſeiſed · of Land in Gelvelkind bub liſue chree Pavghren, 


: 
ZZ eons as aa oo 


WW r A ns oe ee Ea T er © F * „ 
r * 8 CE : X be af. J ; 
Ak 2 8 5 
r * - — ” P 
= F 1 2 > * 1 * 
( ES 
FOO A CO ASG 8 408 
La C * 
* «+ * p » 
I I. . ore 


hee Mloyrie to C. and der Heiresandif C.died without Ice, the re- 
minder of her Moyrie to Z. and her Heires, the Deviſor dies A. and 
Ide: And the que ſtioa was, if C. hall have a Forwedes in remain- 
der only , or ſeverall Fermadaat for this Land: And it ſeemed to 
elithe Juſtices, chat one Forwedes licth well for all, for that, 
that it was by one. (eife ſame conveiance, though char the Eſtate 

comeby ſeverall deaths, and this Action was to be brought by the 
' | Reice of C. aſter the death of C. See the three and four Phil. and 


Mary er. 

i after appearance ofa Jury, and after that divers of 
them were ſworn, others were chal, , ſo that it could not 
be taken by reaſon of default of Jarors - But a new Diſftringas 
awarded, and at the day of the returne of that, theſe which were 
ſworn before appeared, and then were challenged : But no chal- 
we ſhall be allowed, for that, that they were ſworn before, 
if ic be not of after time to the firſt appearance. 


Mebaelmaſe 7. Jacobi , 7609. In the Common Bench. 
Baylie againſt Sir Menry Clare 


ATLIE againſt Sir Henry (Tare, the Writ was of two 
acts, withour ſaying in three parts to be divided: And * 
ſeemed to Nichoile Serjeant which moved this, that it was not 
wot 2 error . the opinion „ it 775 
od : See 17. Ed. 3. 44. 19. Ed. 3, breife 244. 17. Aſſiſe 
h this difference , F on if there are but 55 Rf is — 
demanded, there it is good without ſaying ih three parts to be 
devided, for when parts are demanded it is intended, all the 
8 but one, and that it is only one which remaines, ſee the 
fol. 16. 12. eAfiſe : And it was adjudged in the Kings 


there are but three parts is good, fee 39. H.6. Salford agiinſt 


but three, and ſo of three parts where chere is but four, ir is good 
without ſaying, in three or four parrs,. to be divided: But if a man 
grant his part, this ſhall be intended /the halfe, for Appellatio 
partic dimidium partis contenetur, and /a Writ ef Covenant ought 
to be of two parts without ſaying in three parts to be divided, for 
ſo is the forme, and if in ſuch caſe in three parts to be divided be 
incerted, the Writ ſhall abate, ſee Thelweil in his digeſt of Writs, 
146. and by (kg if a man bring Ejefione Firme for ten Acres, 
by evidence it appeares that be hath but the halfe Ex vigere 
Juris it ſhall not be good, but he ſaid he would ſubmit his opinion, 
N n 2 to 


Bench in the caſe of one Fordav , that demand of two parts where | 
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Challenge, 


P 4711108, 


Hurifton in Formedon which demanded two parts where there is 


— 


ATion upon 
the caſe for 
ſlanger. . 


Probibilian. 
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x of anciene Judges of the Law which bare of 


Note that the Husband may avoid his Deed, that he hath Sei- 
led by the dureſſe of Imptiſonment of his Wife or Son: But not of 


pment- of che. Mayor: fog ir-is  Idempricy 


his Servant, and ſo —— may avoid a Deed ſes - 


led by dureſle of Im 


and 7, Ed. 4 Aman may av Seilin for payment of Rent by co | 


erſion of diſtreſſe but not his Deed, | DE 
 Michailmaſe7, Jacobi, 60g. In the Memon Bench; 

th Nan and Mucton. - | 

Fx an Adtion upon the-aſe by we agtinfAforres, the Plain: | 


tif counts that the Defendant called bim Sorcerer and Inchantoc: 
And agreed by all the Juſtices that Action doth not lie, for Sor- | 
ceret and Inchancor\are thoſe which deale with charmes, or. tum - 
ing of Bookes, as Virgill ſaith, Carmisibus Circet ſocios mutavit iſe * 
fis , which is. intended armes and Inchantments, and Conju- 
ration is of C on et nico, that is to compell the Divell to appeare, 


25 it ſeemes to them againſt. his will, bat which is that to which 
the Devill appeares voluntarily and that is a more gteateroffence 
then Satcety or Inchancment, which wa ad judged that Aion 
doth not lie for calling a mag Witch, and ſaid that he bewitcbei 
his Weare that he could not take any Fiſhes : Dedridge the Kings 
Serjeant ſaith that an Actten lieth for calling a woman; gouty 
proce Whore, and faid that the Pox had eaten the bottome of 

r Belly out, and ſo. it was adjudged” that it liet h well for theſe 
words, get thee home to thy pokey Wife the Pox hath eaten off 
her Noſe : But for. the Pox generally 4 ion doth not lie: But 


if be aith that be was laid of the Pex, then Adion well lieth, for 


then it ſhall be intended the great Pox. 


Note that in Prohibition and Replevin ; the Defendant may have 


wifs prix: by Prouiſe without default of the Defendant , for he him. 
ſelfe is re. vers Defendant , and thefe are two Actors, that is the 
plaintiff and Defendant : But the Court appointed that Preſidents 
should be ſearched , the Plaintiff is not bound to. proſecute Ce 
Effets in this Court, as he is in- the Kings Bench: And it was 
agreed that the manner of Pleading was agreement, as for Ret arm 
bad in the Replevin and Pro con ſultat jont habenda in the Pro- 
hibition. l | = 
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Mſiler and Frans. 
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for this he was excuſed of Diſtutbance: And ſee 35, H. 6. Burr, 


i * 
E 
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IQ. 
Michaelmas 
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Son for a bundred yeares, the “ 


of Tearm 


| dag de tbat᷑ none 


the Caſe was this. 


8 8 Ne * Buy 92 ele 5 wy 42 8 5 hy My Wh. 3 * 85 ; 8 4 Fn 4 9 Pls 5 2 9 8 * ho Ty * 6 » 2 a — 
4 * id x % 1 3 TY 1D 6 k - a * * Ces 
4 2 4 2 x Abt 4 
4 1 » 5 
h 7 Hagge againſt L 7 2. 8 
0 a, 


- Michaclaws7. Jacobi, 1609, In the Common Rab, 
Waggoner againſt E iſh. 


* 1 8 ere 5 J here in br ie Bench, 


; 2.4 4 to the | Londas, 2nd 
eho-retyro ie appeary N that 4. Jacobi an 114 of Common oh 


Jar he ei at the 


ts within t 


1980 e 


By-Laws for the — — of the ſayd City. aal 


wo) make Bl and all other their Cuſtomes, were coxkr. 
of Parliament _ upon this it ſeems, that though 


or, it be aga in Law he ſhall not be remanded, 20 


if a Corporation hath power * make By- Laws, that ſhall bei ntended 


* 4 the Government of their ancient Cuftomes only, and not to | 
make new Lawes , ſee 2 Cd. 3 Tobn De Brittens Caſe, but it 


ſeems if this By- Law de for the Benefic of the Common-Wealth, that 


it ſhall be good, otherwiſe not, and it was Adjourned , ſce Hills 


xy next iplging , for then it was adjudped , thac he ſhall nothe 
remanded, ſee afterward CMichaelmas To Jacobi, It was adjudg- 
ed. 


Ote that this Tearrne was ad journed wil the Monerh of Mi- 


Dos py reaſon of the Plague, and upos the adjournment 
thisi was moved by Telverton dCrookat che Bar, and 


Michaelmas 7. Iacobi, 1609. In the Common: Zeuch. 
)ynes being an Infant levies a Fine, and in Trinity Team laſt paſt 


brought his writ of Errour in the Kings Bench, and aſſigned for 
Errour , hae at the time of the Fine levied was, and yet is within 


' age, and ag that he be inſpected, and inſomuch chat he boy 


TEESSY Di! 


t a Wk 2 N.: ſoppoſrg 


. ler of any Goods within the ine 
pain, 4 og th he Chambe rlain of rhe fi 
1 45105 for the ſaid ad Len the uſe ok 


3 12 the fayd Act, and for te 
ach — t an Action of Deb; | 
1 e ; th af Common Coun, 
| it by their Cuſtome the | 

the Commoners of the fad 


VASSITE® BE 


given, b another place then in | 
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=> 
— 


bobs there, be wos bat :infpeRted bot Blur en iff 55 
a erben Proximer, ut which tine came the 2 apns 


which was Wont to be the day of the Eſſoyn, — rayed 
ſtice (which was there to adjours the Tear ſpect 
him: and to take his proofs, who did inſpet᷑i him acc — 
2 and now Pardon —— the Infant 
bers, rd if this in on were well taken, and what. 
juries bad ond day to #0jourd, Wedrhe qu 4 


we Flemming cheife Juſtice fayd , that the day of Eſſoyn it 4 
19 in Tearm, and that the Court was full though there was but one 
vage, and and if the inſpection had been the day of the \ and 
befote the fourth of the Poſt, he had come of full age, thi ſhall be 
very good, but the doubt roſe ad the caſe is if uponthe day of Ad- 
journment the Judge had power to do any thing but to ad journ the 
Team, and ſor that is was appoed to be zrgued', and for the . | 


tamen of tis e of Oy Author Lite. 
Michaelmas 7. Incobi 1809 In 2 4d. 
Kivet plaimtiff, Done Defendant. 


a8 a8i0n upon che caſe upou an 4 t the cafe appeir to be 
holder makes a leaſe for 1 — to * cuſtome . 


this, 

of —— the lord diſtraint the Farmer of the . hoſder for 

his Rent, and the Co 1 notice of that, comes to the 

Io, miafune in conififeration . ng he le uſd reli 

quiſh his Suit againſt n Farmer, fotichin Ade diſtreſ(s 

would pay the Rent by fects: day, 5 

and for default of Paymeur at the day. 

ale, and mom vie plea Vee 915 
 Serfeant came. and med in atre 15 z 


„holder but Pe ought 
1 conttacy and by hin 
man mater 4 Leaſe ud wi Rendring Rent, Ne may diſtrain | 
lum, 9 . 7 r | 
moved) thac when che Lord — that cow 
Prone, of A that is be or tbat i 
deratio Mn 


cantior be fayd get an ſnem, 9060 the c 55 „but a 
ee andrhat chis' was g . 2 
by Flemaring chieifs Ju her, Diſtteſ i art A ot it it ſelf 

the rrde(canſe of  Replevin, and when the Tenant bring 5 his Re _ 


nib Oe; nowis che Lord an Actor, and ſo it 2 
M4 


* upon the 


caſe. 


Caſe. 


Debt for Obli- 
gation., 
Hatton, 
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was given for tbe Plaintiff. 
eee, Jacebi., | 1609. In 8 Bench, 


. .Flanming and Jales. nog 


72 n upon che Caſe for theſe words: Th | 
45 ned Won. and I will have thy neck, and To 


e 7 Jacobi, ; 609. * the Common Perch; 
os Ayres cg. fog 


<tion upon the Caſe for theſe- werds; Her is an 2. 
tant Theife, and . hath ſtolen divers Apple 9 of f. . 
Garden, and the Action well maintainable, otherwiſe if he had 
ſaid, for be hach ſtolen, Gr. for chen it should not be Fellony | 
to ſteale Tecs, and the word (For) shewes the reaſon why he 

called him Theife but the word (And' ) not. 


4 Le 7. J acobi, 4 609. In the Common Binch 
a1 rlaines ca againſt Golddmich, 


"S422 1* 


Jap N Debt Seer an Obligation in which the 5 Sheriff's 11 


nd to the 1 — for the performing ;pf diverſe Covenants 
. enture made betweeg then fot the exetciſng 
ſaid C 1. Ne the Plaintiff afligned breach of Cevenant, 


Lotte an} fe Pet. hath ones, — — " 
oceſſe of execution without peei ail warrant 
fn of of oy Sheriff himſelfe: And the ſole queſtion was, if thi 


Y e Serj | rial Core Covenant or not, and it was 1 
t the Befendant, that counted tha. 


th Ty fac x pu public LC Officer, and may; execute the office by him- 
ſelfe, yet when he hath made an under Sheriff, he hach RO 
1 5575 alſo, and it is not like to private authority, but it 

is asifa that he Shall not admi- 


y pound? And as if an Ob- 
Oblicor ſhall keep the Obli- 


Jigation-w th bade "that if an 


; go ZI damages foc four Bee fes taken in Au beraam, that 


tion ſhall be void, .oras if a man takes an Obligation 
ofhis Prentiſe with Condition that he shal not uſe his Trade within 


fire 


> + ter Et AGES; : . 2 * TIE" * "Se ; e . * 9 - 
4 n 4 ” ** * 7 4 % " r 
W t 
i RY IN OUS F g * 0 
0 „„ e s * : 
* 2 4 1 
- 4 
I I | 7 1 Gol, 't 
5 7 :, wel 
| 11. % . 
A a 4 


kreyeares, ot within ten miles of ſuch. u place , or us « Seward 
"rakes an Obligation of another man with Condition that he shall 


' "noc ſue in other place but where be is Steward, or in the Common 


Beach chis abridges che ſubjeRof his right , and that the under 
Sheriff is a publick officer ande ane Fara, many Stat utes, thou 

be shall not he an Attorney the ſame yeare in which he is un 

Sheriff: And the Statate of 23. H. 8. reſtraines the under She- 
riff , that he ſhall not let any priſoners to Bayl, but in the ſame 
manner 2s is contained in the Stat ate, and further he ſaid, that 
all Obligations which have Impoſſible conditions are good, and the 
Condition void, but if the Condition be againſt Law, the Obli- 
gation and Condition alſo is void: And ſo be concluded that the 
e ee Officer apd. char by. offre-canmer be 
zpporrioned,, and that the Condition was performing of a Cove- 


nant which wav againſt Law and void a and ſo by conſequence the 


Obligation void : And ſo praied Judgement for the Defendant: 
Aud for the Plaintiff is was argued by Dodridge Serjeant of the 
King , chat the Obligation is good and not void: And he ſaid that 
there are two Officers co all the Courts of the King, which are 
to execute all Writs, and that theſe Officers are Sheriff and Biſhop, 
aud the Law doth not take any notice of under Sheriff, or War- 
den of ſpirituallties, for the Sheriff himſelfe ſhall be amerced and 
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Doaridge. 


not the under Sheriff, which is but his ſubſtitute, and it appeares + 


by 3. H. 7.2. 6. That all Writs ſhall be directed te the Coroner , 
and [74 ought to be executed., and 10. H. 4. 42. The She- 


riff was merced for an Arreſt made by a Bayliff of a franchiſe, and 


and though that the Warden of e#/winfter Hall is an Officer to 
the Kings Courts to ſome purpoſe, yet no Writ ſhall be directed to 


him, as it appeares by: 8 Ed. 4. 6. Alſo be agreed that the power of 


the Sheriff is double, that is. Miniſteriall and Juditiall, and ſome 
times be executes both together, as in Rediſſciþ», for of that be 
is Judge and alſo is Miniſter to the Court of the King, and yet he 


i but one man, for the Law doth not take any notice of under 


Sheriff, nor intends , that he ſhall ſapply any of theſe Offices, for 
the under Sheriff is but ſervant to the Sheriff, and to execute his 
Maiſteciall power only, and if it be fo , he may limit his Autho- 


ty at his pleaſure : And if the Sheriff make a falſe returne , or o- 


therwiſe retard, or make an uncertain returne, he himſelfe ſhall 
be puniſhed by Action, for the Law requires knowledge and in- 


telligence of the Sheriff, and the ancient Statutes made in the old 


time, make mention of Sergeants at Mace, and yet they make not 
any mention of under Sheriff, which is but ſervant. | 
And he agreed that an Obligation taken with Condition againſt: 


Lax is void, but he ſaid that this is not againſt Law, for the under 


O o Sheriff 


k 


—— ho plenſtre 


Cour: * 


Sheriff isa nen ef whom! the Conte doth nor take any notice, 
for ke is Cn Sei, and for this cafe , and 

eiſe his office by hiraſelfe when 

2 1 — che #echority which may be to- 

— countermanded, may be cottermanded in part, and that the 

Sheriff —— . perieffat , que fem tals eft qualis 


teme And by 35. H. 6. A nan may make two Executom, 
ons for hu Goods in Arcaldieex', and "the other to adminifter the 
Goods in London, and thiis g 


d detween them: Bat not againſt 
a ſtranger, for de ought: to ſue them both, and he shall not be 
prejudiced by that , and 18 52, H, E Brook Far, 185. Aman 
made two Exec#tors Pro vid that one Hou 
life of the other, and 36, H. 9. 61. Frofftent and Letter of At- 
torney to mae Livery to three or to any 'ofthem, Livery cannot be 
made to twe, and alſd he faid that theft is no difference between 
power derived from a private perſon, and power derived from the 
publick , when this power: comes. ro execution: And admitting 
chat the Sheriff may mit the wn of his under Sheriff for 2 
* n * this ir We Fate 
ra & adiidpe 2 apportion xuthority ; a 
8 when —_— Sheriff is made diverſe I tatute- have been Jays 
eo-punih him if he offend : Bat che Sheriff ia not compellable to 
make under Sheriff: And & ro the Obligation, that if an execu- 
— chez vered to the under Sheriff, xPainft one which is in his 


ente, ther be onphr to eteeute it, "be faich that the Law is not 
for axe to deliver the execution to the Sheriff 3 
bt "For i nor appeare that he-harh an under Sheriff: if 


he have 8 Writ of diſcharge or not: And alſo the Office 
of the Sheriff ivof charge to the King and to the Common Wealth, 
and the execution of Writs may be 
Sheriff himfelfe : And for that he 1 provide, that he shall 
have notice of every exetution which are moſt penall: And alſo 


in all the Indenture now made, he doth not conſtitute him to be 


his under Sheriff, but only for to execute the Office , and. for 
theſe eulogy be ſeemed the Obligation is good , and demands 


2 the Nlaintiff: Bar i 5 ſeemes to all rhe Court, that 
is void, and ſo 


uence the Obligation , as 


— the performance of that void, bout tothe performance of 


all other Covenants : And Coke cheif Juſtice ſaid, that the She- 
riffur the Common Law was elligible as the Coronor i is and then by 
the death of the 3 his Office was not determined, and atio it 


in an intire Ofſſee, and thougb the King may countermand bis 


Grant of that, ietirely, yet he cannot chat coumermand by par- 
cells } 4nd allo thar the nader Sheriff harh Office which is intire, 


and 


1 part ll 


not adminiſter in te 


rejudicall and penall to tbe 


a tt 1 _ S@© D-« am 


pat rl. Chamberlain againlt Goldſmith, 
and cannot be ed by parcells, and this Covenant will be 2 
meanes to nouriſh bribery and extortion, forthe Sheriff himſelfe 
ſhall. bave all the benefic, and che under Sheriff all the payn, 
for he is viſible , the under Sheriff and all the Subjects of the Kin 
will repaire to kim ; and the private contracts between the Sheri 
ind him are inviſible, of which none can have knowledge but 
themſelves. 3 „ 
AndWarbarten fayd ; that in debt upon eſcape, oe, are againſt 
the Sheriff of Notinghamw, be pleaded N5hil deber, and gives in evi- 
dence , that the Bayliff which made che Arreſt, was made upon 
tondition , that He ſhould not meddle with ſuch executions , 
without ſpeciall warrant of the Sheriff himſelfe, and his conſent 
(bur it was reſolved (this notwithſtanding) that the Sheriff (hall 
be charged in : and in the principall caſe, Judgement was given ac- 

ingly, that is, that the Covenant is void 

Note chat the Sheriff of the County of Barks, was commired to 
the Fleete , for taking twenty ſhillings for making of a watrant 
upon a Il Capias xtlagatwnes, for all the Juſtices were of opi- 
nion, that the Sheriff ſhall not rake any Fees for making of a war- 
rant or execution of that Writ, but only twenty ſuillings and foure 
pence, che which is given by the Starwre of 23. H. 6. for it is 
it the Suit of the Ki T 
, which is after Judgement, ir ſeemes it is ocherwiſe. 
Aman grants a Rent to one for his life , and halfe a yeare after to 
be paid at the Feaſts of the Anunciation of our Lady, and Michael 
the Archangel! by equaſl portions, and Covenants wich the Gran- 
tee, for the ne of that accordingly ; the Gramee dies 2. Fo- 
tej, aud for twenty p which was a moyity of the Rent, and 
tobe payd ar the anunciation after, the Executors of the Grantee 
rings an Action of Covenant, and it ſeems it is well maintainable. 
x Coky cheife Juſtice ſayd, That if a man grants Rent for ano- 
thery life, the: Remainder to the Executors of the Grantee, and 
Covenant pay ebe Rent during the Tearm aforeſayd, this is good 
ColefFive , and ſhall ferve for both the Eſtates, a if the Grantee 
ofthe Rent, grant to the Tenant of the Land the Rent, and that 
he ſhould diftrain for the ſayd Rent, this ſhall not be intended the 
fame rent which is extinct, but ſo much in quantity, and agreed that 
when a Rent is granted, and by the ſame Deed the Grantor cove- 
nants to pay that, the Grantee may have annuity or Writ of Co- 
venant at bis Election. | | | 


Michaelmaſſe 


ing : But upon Capiar oriagat u wnde convillus 


203 


Sheriff commit» 


ted to the 
Fleet. 


Grant of 4 


Priviledge of 
Londen. 


| foifitbe cergraa & bene fidei con[wet 
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Midhachnas 7. Jacobi, 161 o. In the Common Fench. 
Waggoner againſt Fiſh, | Chamberlain of London. 


AMES Waggoner was arreſted in London, upon a Plant ente- 
red in the Court of the Maior in Debt, at the ſuit of Corne/inv-Fifh 
Chamberlain of the ſayd City, and the Defendanc brought a Wii 
of Priviledge ; returnable here in the Common Pleas, aud upon the 
return it appears,that in the City of Landes there is a cuſtome, that 
no forrainer ſhal 28 hop,nor uſe any Trade in London, and alſo 
there is another Cuſtome, chat the Maior, Aldermen, and Common- 
alty (if any cuſtome be defective) may ſupply remidy for that, and if 
any new thing happen; that they may provide apt remedy for that, 
rations conſentie & pro cem. 
mani atilitate Regis, civium & omninns. aliorum ibidew 7e 
tim, and by Act of Parliament made 2. All their cuſtomes 
were confirmed, and 8 Ed. 3. The King by his Letters Patents gran 
ted that they might make By-Laws, and that theſe Letten Patents: 
were alſo confirmed by AR of Parliament, and for the uſage certified, 
that in 3 Ed. 4. and 17. H. 8. were ſeverall ads of Common Cout- 
cell, made for inhibiting Forrayners to hold any open ſhop, 
or ſhops or Lettice, and penalty impoſed for tbat, and that after, 
and ſhewed the day in certain was an Act of Common counſell, 
made by the Mayor, Aldermen, and Commonalty : And for 
that it was enacted, that no Forrayner ſhould uſe any Trade, 
Miſtery or occupation, within the ſaid City, nor keep any Shop 
there for retayling , upon payn of five pound, and gives power 
to the Chamberlain of Zexden for the time being to fue for that 
by Action, &. in the Court of the Mayor, in which no Ef- 
ſoyn nor wager of Law ſhall be allowed, and the ſaid penalty ſhall 
be the one halfe to the uſe of the ſaid Chamberlain, and the o- 
ther half to the pour of Saint Bartho/omwemes Hoſpitall: And that 
the Defendant held a ſhop and uſed the Miſtery of making of can- 
dies the ſeventh'day of Od, ber laſt, and for that the Plaintiff the 
ninth day of the fame month then next inſuing, levied the ſaid 
plaint : And upon tbis the Defendant was Arreſted, and this was. 
the cauſe of the taking and detaining, & cc. And upon argument 


at the Bar by Serjeant Harri, the younger for the Defendant, 


and Hutton for the Plaintiff, . and upon ſollemne arguments by all 
the Juſtices, Coke, Walmeſiey , Warburton, Danyell , aud Foſter , 
it. was agreed : That the Defendant ſhall be delivered, and not re- 


manded. 


"Poll Pacer en 

ed: And the caſe was devided in to fire parts] - 
SAFE LN i os, 
ro , the grant of the King, ind the confirmation of that by 


145 * © *Y 


of Par CLOS ab EGR tat 1 
hahe uſage and making of Ads of common councell ac- 
ingto this. IE eo òã᷑æũmu3 oo. 
_—_— the Act of common conncell upon which the Action is 
brought and-upon whnch the Defendant was Arreſted. ' 
And to the firſt, which is the cuſtome , it was alſo aid, that this 


That if feſt Tau cle be difficult. 5 

Seconldy, if it be defective. OH 1 . 

Thirdly, if gad d novo emergit, The Mayor, Aldermen, 
and Commonalty : Peſſant epponere remedium, and that there are 
foure incidents to that remedy. | me 
Firſt it ought to be (ongranm Rerione. 
Secondly, Fene ft neee, 
. Thirdly, conſentaxenms rations. Gi | 
- Fourthly, Pro-communi utillitate 7 * , civiam & comodan 4. 
lisram ibidem confluentinm< But all the queſtion was upon the 
remedy ,- for it was agreed that the cuſtome $hall be good: But 
itwis. doubted! by Fefer aud Danyel that there was no good re- 
wine, for it was but as recyted ; and it was not averred and po- 
tively aid, that there was ſuch a cuſtome, and to prove that 
the caſe of 28 H. 6. wascited, where in debt npon an Obligation, 
the Pefendant demands Oyer, and upon the view faith , that it ap- 
po by the ſaid Obligation, that two others were joyntly bouud 
Vith him not named, judgment of the Writ Sand 24. Ed. 4. 
Where it was pleaded, as it appeares by the Letters Patents o 
one King, and in 11. H. 4. in returne of a Sheriff: But Coke. 
anſwered and took” diflerence between returne upon a Writ of 
priviledge, and upon which no Iſſue may be joyned, nor demurrer, 
and that it is but for an Informer of the Court, and other pleads : 
And for this it ſeemes to him, that it is good as to that, and he 
conceived that by the Grant of the King the cuſtome is deſtroied, 
for the King by his Grant cannot add nor diminiſh any thing of the 
cuſtome , no more then of Preſcription, and exceptance of Grant 
ſhall be excinguiſhment of one as well as of the other, as it ap- 
are by 8. H. 4, 15. H. 75. 38-H. 8. . Preſcription, 7 R, 2. 


to this the Lord Coke gave no anſwer, and for that it ſeemes. 


. 


they were no Grants, but coufirmat ion rather of cuſtomes, and 
they further denied that the cuſtomes are confirmed by the 5. 
tare of 7. R. 2. for this is only for the confirmation of Aagus (her- 

N 5 1a, 


„ 5 92 3 
Wagg Aga Piſh. Partth 


ta, ind of all fonte graatel, ind of Charts de Forefts and the l. 
lbenno of tha he _ h, and there is not any mention of the 
N 


wig to this the Lord Cole anſiw ed, 
I credit their returrie, and for gh ee om 


img 4 57 e exo adju of that asitis | made, 
* 2 e Pes may bave an Adi. 

hat che cuſtome, that no for- 

1 fade y hop by retayl, and that 
ering of their ancient cy- 
"oy confirmation by Ag of 
bands fy And if any thing 
onere ach dn. with the re- 
ſtrichons aforeſaid. oed log SID faich that London is Antiqua 
riviłat, and was of | great fame and amongſt the moſt 
ancient Cities,- for it was id 5 ren Marcellinus which 
wrote 1200. yeares paſt, that Lenden was then Opiduw wetaſtum, 
and Cornelia T acitus in vita Neronis faith ,. that then there vu 
under the Romans Government, there was here Negotioram copia, 
& commercia maximorum celebris , and he well knew for he wu 
here ſeven years, and married the Daughter of Agricola, who vn 
ancient Gui/de Mercatoria, and for that it was well governed and 
continued in . Order, for Vbs nn oft erde, ibi 1 ix mim 
ſenopiternis Horror & confu/u , and Gilda is a Saxon word | and is the 
ſame Font and N. 1 —— ot her ow inthe 


E 


the ay ate goc 
Parliament , or Grant of the K 
happen De nove, that they 


are — 5 2735 1 75 is ofa N or nee 

s of the King nor otherwiſe, but 

ded ob to all 1 charges * yid , and Fraternity , and 

ks frog” make a oy man free of their Guyld when that 

is "ng for there ire. bur three Wies to Ee a man free of 
that.” 


Firſt, by Birth which is the moll eldeſt. 
Third)” By ede 11 e power which on! in 
on w is which only remaines 
the Maior, 15 Ne of. 8 ry this caſein Londen, 


and ſuch Gyld can never have begit 

= 2s. the cuſtome of G e, 
nds, or that the Land ſhall d 

that the King cannot make, any ſtranger free of ſuch C door ya 

ternity appears in Rotwlo patentiam, 32 Ed: 3. Where the King by 


Grant, but by pre- 
at a man may deviſe 
to the youngeſt Son, and 


his Letten patents granted to one obs Fadi, that he owe ” 


part II. Waggoner againtt F. 
by this grant, and for thae the Hing wrote bis Letters to the 
Miior and Aldermerr, and requeſted them to make the fayd Faw 
3 4 rant, and ſo it wat ad judged in Darvies cafe 44. 
cle. Trinity, that if the King grant to one the fole making of Cards 
in Fagterd,, and that none halt bring any Cards imo England to be 
fold but the patenree , and it was adjudged that though none may 
may have Park or Warren, and fuch other mattem of Fleaſure with- 
out the Kings Grant, and though that playing with Cardes be but 
1 matter of Pleaſure , yet the making of them is a matter of profit, 
ind che bringing of chem ineo Exg/and is a matter of Trade, and the 
inhibition of that is Hinderance of Trade, and makes a Monopoly, 
that the Grant was voyd, and 3 Ed. 3. 3. Jobs of Sadford: Cale 
where the Cafe was, 2 Free- holder levied a fold upon bis Soyl, 2 
Freehold of his own \, and rhe Defendant ſpoyled it, and broke it, 
red upon that the Plainrif brings a Writ of Treſpaſs ; the Defendant 
jaſtifies that he was Lord of the Lon, and there had been 
there and had been of time out of memory, & c. That no man of t 
fame Town ought to levy a fold wirbhont the agreement and leave of 
the Lord : And for that that the Plaintif had done it, the Defendant 
NO eee eee cu- 

me; and with this agrees 3 EH z. Jobs de Hayes caſe, and 10 and11 
Ai. Dyer 279-10. pr tion, dy the Maior Sherif , and Citizens 
of Terk; Goods forraine bought and forrain ſoſd ſhalt be forfeited, 
and that he may ſeiſe them it was adjuged a good preſcription, 
3 by-his Letters Patents, cannot give ſuch power to 
t 1 ef} 8 f 23 : 


And Cel? was cleerly of opinion, that the caſe was not within 
the Statute of 9 EA 3. chap. 2. 25 Ed. 3-11 27 Ed 3. 11. And it 
| oats e e that a Merchant or any other man may ſeiſ 

in groſſe, xs he may ſell a hundred tus of wine, or peices of 
. Couh, and one Tun of Wine to one man, or a peice of Closth 
to one man, and another to another man, tillhe hath ſold all, tbet 
this was not retaiſing, but they cannot fell by the yard or keep 
ſhop, but it wasalſo a that ſome goods a man might ſell as 
well in their Market, if he do not keep a hop here without any of- 
fence, and it was objected that this By-Law was not good, fer that is 
was for private good, and alſo the peru y which was to be inflicted 

For firſt the Maior , Aldermen, and Citizens, make the Law, the 
ſuit . the Mayor, and the Maior 
and Citizens ought to have part of the Penalty, ſo that the _ 
| 4 
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Waggoner againſt Fiſh. 3 "A 


ſhall be Judg inchis'own-cauſe , which alſo was one of the Reaſons 
of the Judgment.in the Chamberlainof Lenden: caſe 5. Co 
| 88 Sine fn dmay chat is a penny for every cloth which 
ſhall be ſold in Elac vel hal, and this was for publick good, for here 
chall be ſearch if it were good and merchantable, but it way agteel 
by all, that every Town may make a By-Law , which is pro bus 
prblice,, without any: preſcription or cuſtome, and this shall be 
dod, and being made by the greater part shall bind the reſidue 
ut if it be for private good, as for the ordering of the common 
or ſuch like, shall not he good to bind any man without his aſſent 
without ſpeciall cuſtome, according to the Judgement in the Chan. 
berlaine of London: Caſe , and Clarkes caſe 5. of Coke in his caſes of 
By-Lawes : But Coky is eleer that the remedy, chat is. the By-Law 
was good and agreeing to the cuſtome in every Point, and that the 
penalty wat ſit and good, and for quantity and quality , and that 
to the quamity he agreed, that they could not inflict confiſcati- 
on of Goods nor Impriſonment, but may infli pecuniary punisb- 
ment, 28 it appeares. by 2 Caſe, and the Action may de 
brought for that, ſo that for the quality it was good: And fox 
to the quantity which was Secundum guantitatens dilicti, for he 
conceived it was 4 greater offence , to hold a private ſhop then pub. 
lick, for this is not in view nor ſubject to ſearch & reformation,as wel 
2s if it were publick, and for an oldARt of CommonCouncel, he which 
keeps 2 publick ſhop ſhall forfeit ten ſhillings, aud clam delingaen: 
punietur magi/ ary Ay & now the ounce of ſilver is increaſed in 
value, for it is worth five ſhillings four pence, and then it was worth 
but three hillings four pence,and ſo for quantity and quality Et cou- 
rem & ratione; canſarmm And it ſeems to him that it is not Bo- 
24 fide , that a Forrainer ſhould hold a private ſhop, but Diſſentave- 
un for Landon is a: Marker overt, every day in the Weeke, 
but Sunday, as it appears by 11 H. 6. 19. And in Dunſtable, the 
Prior brought an Action againſt a Butcher, for that that Dunſtabl: 
was an ancient Town, and that this was à market overt two dayes in 
the Week, and the Defendant (old fleſh in an inward roome, the 
Defendant pleads cuſtome to warrant that, and adjudged that it 
was not good, for the uſage of Trade in ſuch Corners is not, Bene 
fidei conſonant ,and after he pleaded that he ſold the fleſh in an open 
ſhop in the Market, and this was allowed to be a good Plea, and 
if it be ſo in Dunſtable, a fortiori it ſnalſbe ſo in London, and for the 
ſame reaſon alſa it ſhall not be Rations Conſertane um, to hold ſuch 
inward ſhops, and alſo it is for Communi utilitate, that is, of the. 
Citizens of the King, and of all others, that Forrainers ſhall not 
hold an in Loxdow, for it appears by the return that Forrat- 
ners ſhall not be ſub ject to Scor and Lot in Lenden, and om _ de 
| Fo cer 
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and it would bes Aire ion to Cit 


an e and yet ſhould take 


e e the Cit NS. th | | ; 
de e Tride wig the Ciry for hon ee 
Depopulation, de pta f 


a 10 Dy con in all other Townes and 


, 
to 


lau, which is prejudice to all others. 

Thirdly,it is pre judiciall to the King, that ſuch a company of In- 
habirunes should be reſident in London, which is Camera Regis, for 
cihche aſe of IofbSonof che Aire 10d fckneſelptht the 
Kin iwd all the Sate is prejudiced by it, bur che ſole; doubt which 
was conceived 4%. whe or les that ic doth not appear by the 
return, that the Defendant had uſed the Trade of Tallow Chand- 
for nor ſold any Candles, but only that be kept a sbop, and uſed the 
ily of eg Ons , bur if the return had been that he uſed 
the fade of Tillow Chandtor , this bad been good, forghar im- 
pliey Tartan des, fer that had been, that he bad ſold, for Trade 
is in Tradends, which is to deliver over, and the Intent of the act is 
tot that hee shall be punished' for making of Candles, if hee 
donor ſell them, for the ſale is the wrong, and ſo the Servant of eve- 
ry Noble man or ober which makes Candles qr ther thing for bis 
Maſter ifter,or for His own uſe; should be within the, penalty of the Act, 
and with this agreed ule only it was 


e and Danitl and for this ca 
reſolved that he should be delivered and not remanded. 


Hillary 7. Jacobi; In the common Bench. 
Cholke azainft Peter. 


123 was this The Lord Rich being ſeiſed of the Chaſe of "There the 

Harfeild, granted and ſold to Sir Themas Barrington Knight, 2 

and his Heires, all enn , and to grow upon a part f _ 

tat, and excepred Reg. and futther that he ment incloſe eye- 

ry fixreen Acres of that, and this to hold in ſeveral]. for che Prierva- 

tion of the ſpring, arcording to other Statutes of the Realm, and 

this Grant was confirmed by a private Act of Parliament, and that 

the Grantee might hold it in ſeverall wit hout ſuit of the Kin; s: Off- 

ces end aſeving of che fxbt of all ſtrangers, and a Commoner.guc 

in his Beaſts to take his common iti one parcell of thatwhich was in- 

toſed; 2gtinſt whom the Grantee; brought an Action of Treſpaſs, 

and in this the only queſtion was, if this one of the Trees, whe 
da Lodi bile 4: 


Hutton. 


Submiſſion. 


Arbatrement. 
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cation before t 
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22 8 Jacebi 5 1609, In 8 Common ack 


Vivion againſt Wilde. 


A n was bound in an Obligation ro-another with Condition , 
to ſtand ro, abide, and performethe award of two Arbicts- 


com, and before the award „by his writing che Obligor revok- 


ed ikke authori PA one of f ihe, þitrators : And it was agreed 
a, that this Ghligat ion is becom without Condiion, 3 

yet it wes not | leaddil that the Arbitrator bad notice of 2 

award made: And yet for that it was er 

thet Revecavit, it was agreed that that implies notice, or with- 

X vo riva +, But it wat age e 

of another, 4 .revokes his 

N thut be makes 

FN ſo ifa 

1 to make Lrey: 


——— 


3 N mi 2 Ketuls ang. 


4 ame 


for eier: noriee 8 i is 0 — Ry revocation id Abe 


peel and 
grant Yexures 

to bargainc and 
Sale. 


. — —. 1 lac. 
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- up00- 17 a 
this-caſe was; if the reverſion mall 
Samen, 
Common Law, and chut id-ohail: be · penormed by ; order of Chan- 
erty; that in theſe. caſes; rhe; uſe · chall be — S 
tit/of #4. E; 8] of ulesj and one ene waicyred: by. Harri: Serje- 
at 14. dj. Elia. where the Hrother was Tenant: in tayl, the 
remainder to his Siſter in tiyl, the Brother by Deed which: was 
Indem ed inparchmetnt , but mat in the firſt perſon q and no mon- 
tion of Indenting in the;Decd, and the Deed was jurolled wirhin 
three moneths, and mT Livery and Seiſin was made, and it was 
aljudged ehir che Deed: enures as 4 Hargaine and Sale; and that 
ng paſſes by the feoffment , ſo that it was no diſcontinuance , 

bt — the e ate enter after ihe death of her Brother with- 


plc, f abet Ir ws good "Bai in add 
5 A un und Sell u ere not in t Deed, 
de-incerted in the Deed , 10 
ies is, chat i it ↄhould not 


paſſe without Aitornment, 


. | there it is other- 
a4 isi 0 if ir bein con- 
Pp 2 ſideration 


char iu all caſes wheres uſe. mayobe;raiſed by the 


Harris. 
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-i waney, andthe Dowd begegnet 
unre well, as and Sale, 'avit ws in Fodele caſe 
7: Gelb 46:6. but the Startre of aH. B doth 
en to a Terme; far the wadds pf che Searute wee „that 90 
id. hell paſſe, Gu. But it ſedryex.in the peincipall caſe, thu 
1 mics ; executes the uſe which is raiſed bythis Graz, 
arid that ehe Grantor ſhalt ſtand: ſeiſed/; . And allthe Juſtices 
inſiſt vpon dbe Limitation ot᷑ the Eſtate from the day 
of thedate the Grant and the Reſervation of the Rent immed:- 
3 —— that it waathe intent of the parties 
that che Grantee ſhould have the Rent reſetued uponche firſt Leak 
and ſhould pay the Rene teſetved upon his eſtate, and that when 
words of diverſe natures are incerted in one eonveiance, the 
—.— 1 uſe . _ Day 18 8 it ap» 
ß peares R w 2 el, if a man wow 
* a Bargain and Sale . and makes » Secundum f. 
| we ¶ berte, this ſhall no . But 0 in Latine other 
m_ it is, for this word Vende is compounded of Do, and it = 
\mord-for Sar, that Livery:might be made: And agreed all 
ve; ſion paſles well — 2 and that theſe 
__ —— and enure wa Bag in and 
Sals} and Judgement was given 
Leaſe to der- A pan made man ro Wm; to two if they. lived ſo long, 
mne ayes it and it was reſolved by the Court; that: this determines by the 
| _ of one of them,; accorditig} b the reſolution. in Bradwell 
| Caſe! 3. Ce 9. 4. and Indgement was: given accordingly, and 
chene the caſe „ eee was this ; Lands 
was let to one for one hu twenty: yeares,. if the Husdand and 
wife, and the iſſue male of their Bodies: ſo long live,. and ic was 
there ad judged ; that the Leaſe doth not determine, during the 
lives of any of them, for in this dis junctive, it is referred to an Intice 
Sentence, 'ag&is as much asif he had: ſayd, if the ele The 
Wife , vr che Lee af het Bodies fr longlive. 6% 40 


Hillary 7 Jacobl 1603. In the Commar Bench 


sz we win KS FTT ST 


Grant of the 
| King that the 
E | = 2 
„ Burgenfibus. terer i ꝑlacita c. 
6#/porated. not averted That berg wore 
deere. 


bet do that 
Coby 


it was reſolved that the Grant is good, and the Lord 
that he had ſeen mr Grants, tothe Citizens of 
fachas Town _— ous, and ſothat the Grant Jurgenßbus, — 
eb 0 bat the e donbt was, for that that it was noe 
nrerred chat there were Bailiffs of 7arwenth; and if a Grant co hold 
Plezs; and doth not ſay before whom, the Grant is voyd, according 
104% Ed. 3. 2 H. 7. 21 Ed. . and for that it was adjourned : But 

e opinion of all the Court was that the Grant made Jargenfbu. 
ee naming of their Succeſſors, 2s in the caſe rant 


L without more. NE 1 12 | . 
Note that Executors or Adminiſtrators shall not ſinde ſpeciall Bail 
for the Debt of the Teſtator, chough that the debt be for a great ſum 
286 three thouſand pound or more, for it is not their Debt, nor his 
thall not be lyable to execution for that. 


E z. Suit was COMO pmenced.; hanging another Writ , it is a 
pris, tho thac the- Writ was returnable in the Common 


Bayle, 


Suit begun, 
banging another 


>, and the laſt Suit was begun in a Baſe Court, but if ſo be, „nt 


and doch not appeare to this Court, that the Plaintiff begun ſuit 
ina baſe Court, for the fame Debt, for which the Suit is here begun 
Atachment shall be awarded; ſee 2 H. 6. 9 H. & but this ought to 
appear to the Court by Afdevit, &c. : | 


. Hillary 3 Jacobi I 609. Iz the Common Fench, 
Chapman agaizft Pendleton. 


R * 5 


- Late detwerance. the.caf war chi, A man- feitel of « houſe 


and fifty Acres of Land held by Rent, fealty, and Harriot ſervice, 


enfeoffs the Lord of three Acres parcell of the Land, and after in- 
feoffeche pla intitf in this Action of three other Acres, and upon this 


che ſole queſtion was „ if by this Feoffment to the Lord of parcell 


0 4 


. Hartjot ſervice is extind or not. a 


Harris Serjeant conceived that the Hirriot remaines, for he ſayd 


that it js reſerved to the Reverſion of the Tenure, but it is not as anu- 


l Seryice, bur caſuall, and it is not like to tectify, for that it is in- 
dent to every ſervice, And by 43 EA. 3. 3 It is no part of the ſervice 


- 
— 


(4 


- 
4 


tur Improvement of the ſervice: And Byaton in his Tractate De 
Relevys 2.Booke 2, 7. ſaith, chat Eft alia preſtatio vocata Harriot &e, 


0 e od t ds gratia quam ex pure, and it is nut like toareleife, 


e Booke at large, and he agreed that if the Tenant had made 


[ 


4 Tre Feolfments to fity ſeverall men, that every of them 


ff 


alpay a ererall Harriot, s it appears by Brnertons Ce, 6 Coke 
I 4. 


Caſuall intire 
SerwKes. 


Harry, 


- Fofter, 
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. * t 1 
eakty remaine; if ehe Lori & pt ee pat ef dne bow 
— — 
roun upon 4. 15. Ext inguiſhment 
Apportionmenc 


laſt caſe, — 
A — {hat for that that Ide 
Hat — — eh 


the Feoffment bot re- 


ie deby — wit pp 
feng Pleſfnytons C and 24 H. 8. 4. 1. Ab, 
4 GC. 
Wiobole Ferſeune ebe 
and chat chen he concluded apontha mall de of che native 
of other intire ſervices, esit apperm by 2 * Avowry 184, and 34 
E 3, F. Hatriot 1; 5. Ed. 2. Avowry 206. Kat be agrecd that in 
the caſe of Lirtleten che Homage and Feaky remain, and theeſens 

vhallbeapportioned,; bur this not for the teaſo alledged i in Little 

ton, that is, for that that they ure not ananall ſervices , but rte 
that the Homage is incident to every ae ſervice, and as the Lord 
Cole ſayd, fedlty is incident to generall, and the Te- 
nant shall mike Oath tobe faith Il to 4 Lord for all tbe 
Tenements which he holds of him, . reaſon for which the 
Eſcuage shall be apportioned, is for that that it is but asa penalty 
which is inſicted upon the Tenant for that that he did not make 


$ ſervices, as ĩt 22 the pleading of it, und ſhall be apportio- 

| ned according to "by Pa „ and by 22 EA. R 

Red cee r _ 2 Lord, ig 28 à releaſe, 1 it the 
ee. 


as to —— . 
ther ir Lene e 


bich; Gr. 
8 that "the Harrioe' bs winke 50 a0 for the 
dit be not annuall, it ſhall be extinet by purchaſe of par- 
lot the Tenancy by the Lord, as if a man makes deff 
ray, and takes Vick an Eſtate of part, che e 
as it appears by the 29. of . Mitijſo if a man hold by . the 


esa re tw Sc ec rrYSSET ». 


—— Aa > t. as wo wo+ ws aw _ iS ow 


ener denk 6f i Pack of he Lords, and the 

ellof ce Tenaney, che Tenure is enint, 23 it 
[EE 3. Andtit is agreed in the 21 H. 7, in Kelawaies 
E. rhat there i no difference between Harriat and 
fete n be extinct, and fo te concluded that 


| bebe frid that this purebaſe oral 

releaſe; And If the Lord bath reſeaſe@ the ſervice 

eter, it $Halfbe' Lrtintr for all, and if Tenznc ho Ids by 

Suite to the court of the Lord, and the Lord j 1 A parce!l 

of the Tenancy che Suit is extinct, 28 it appexres by 27. H. 7. and 

Lite. Na. Bre. And fo concluded chat the Hirrior tervices ex- 
by the purchafe 1 


7 2 
8 44 ww 
44 
2 1 Pre 
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ices, Ad fer this 


nt b the Statare f De quia empiores 
7 4 ies - the bee e 


; But for 4 e ny T1 
t g y are eitinck, 


21 _ 4. wn Wits for a Marte, which was kept back 
rmetty yeares, and fo for Suit if the Tenants make a feoffinenc 
to dive . they ſhalt make bag one Suit, but they aff chall make 
actidttion to the Sir, Bar if'the Lord urchaſe parcet! ,he'can- 
we make contribution: Ausf chough that che Homag and Feal- 
y are fetſdnaffſervices the Horſe and Hawke are of the nature 
Fland © ſo the Harriot is of is goods, and if che Tenant hach no 
woch ,the Lord shall looſe, it, and for char he concluded as 2 


12 accotdingly: And de faid, ifa Tenant hold by in- 
tire ſervices of two Lords, and one purchaſe parcell of the Tenancy , 
all the intire ſervices hall not be extinct, hut the other Lord which 
did not purchaſe , all have them, for Rex inter alies A, nemi- 


ifHarriot cuſtome be due, peradyentore it $hall not be extinct by 
purchaſe of parcell of the T enancy, for that is perſonall, and it is 
not Iſſuing ont of land, but for intire ſervices, which ara Ming 
2 of land , he ſaid therei is no difference berwixt annuall ſertices 

and caſuall ſervices which are incire , and ſo he concluded, Ar- 


bore, _ 
- Coby cheife Tultice, Accor and be ſaid there is np diffe- 
fende between annuall accordingly and caſuall dr he ate 
to de paid at the death or alceration- . Tenant, or 


— büt be id there is no doubt, but that ſervice 
ſhall be apportioned, though that the Lord purchaſe parcell, be that 
in 


* 


Warburton ee 5 N Rich 7 — Lirrleront * 
the Homage a remain , F they are nall ſer- 
b temaine i mite, ; nd of bt ory be an 


Daxrell. 


Warb«rton, 


Walmeſley. 


ni noceredebeat : To which Col cheife Juſtice agreed , and be ſaid ; 


Cale. 


facis withomt - 
Licenſe, , 


which 


Trade with 1n- 


inthe Kings caſe, or of a common perſon, and this by the com- 
mon Law without the aid of any State, for Targa, a0 w 
Statute that ſhall aid that, if it be not remedied by the Common 
Law , and he ſaid that ſome Intire ſervices may multiply, as ifa 
man holds by a gem of a payreof gilt Spurrs, or ofa Hawke, or 
a Horſe, orot ſuch like , and makes a feoffment of parcel} 
the Feoflee ſhall hold by the fame intire ſervices : Buc if the Te- 


4 


nant hold by perſonall ſervices, as to caver the Table of his Lord 

Sete cee, or Sewer at ſuch a Feaſt, or ſuch like , theſe 
perſonall ſervicen cannot multiply, if che Tenant makes a feoffment 
of part, for by this the Lord may be prejudiced , for peradver- 
tute at his houſe be will not include them, but he may diſtrain 
every of them to make the ſervice :; And he ſaith the reaſon for 
ights ſervice zball be apportioned ,-is for that it is for 
the ick good , and for the good of the Common Wealth: 
But ſo are not the other perſonall ſervices, and in the principall 
caſe he conceives, that if the Tenant bad made a feoffment 2 


e e and aſter the ſtranger had Infeoffed che Lord, that 
by that all the intire ſervice shall not be extinct, for by the feoff- 


ment of the eſtranger, was ſeverence of the ſervices, and he bolds 
by a Harriot as well as bis Feoffor, and for that nothing shall be 


entinct, but the Harriot due by that parcell, of which the eſtran - 


ger was infeoffed ; and he agreed with almeſley , that a Harriot 
cuſtome shall not be extinct, where the cuſtome is that every Te- 


| nant Hall pay 2 Harriot, for there iris paidin reſpeR chat be i 


Tenant, and cuſtome shall not be drowned by unity of Tenancy 
and Signiory : And for that he concluded that the Harriot for 
that, that it was intire ſervice though that it were caſualland not 
annuall, that yet it shall be extinct, and Judgement was given ac- 
cordingly. | d 26 wer re enkn 


Hillary 7. Jacobi, 1609. In the Common Bruch. 
Michelbome egainſt Michelborne. 


U 2 motion made for conſultation upon Prohibition 
I: warded : It was ſaid by the Lord Coke, that no Subject of 
the King, may trade with any Realme of Infidells , without l. 
cence of the King, and the reaſon of that is, that he may telin- 
qo the Cathvlick Faith and adhere to Infideliſme , and he faid 

at he hach ſeen u ſicence made in the time of EA. 3. where the 
King recited that he having ſpeciall truſt and conſiderce that bis 


Subject will not decline, ffem his Faith and Religion, licenced 4 
| eee HG a} rn DOT SER ETHER Sg 42 u* 
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ya) And this did riſe, upon the recitall of a licence made 
4 to trade into the Eft Indies. 


Hillary 7. Jacobi, 1609. In the Common Bench, 
| Reade againſt Fiſher. 


N debt the Defendant exhibits his ſuit in the Court of Requeſts, 

and there the Plaintiff in thax Court denied, that the debt was 
paid, and the Court of Requeſt awarded an Injunction, and up- 
on laformation of that, this Court awarded a Prohibition to in- 
| hibir the Suit there. 

| 


Hillary 7. Jacobi, 1609. In the Common Bench. 
Mors againſt Webbe. 


N Replevin the caſe was this; A man was ſeiſed of two Vir- 
ates F Land, and preſcribed that he and his Anceſtors, and all 
thoſe whoſe Eſtates he hath in the ſaid Virgates of Land, have 
uſed to have common in the feilds, &c. That is, when the feilds 
are fallow all che yeare, and when chey are ſown wich Corn or 
otherwiſe ſeverall, when the Crop is mowed and removed, for 
two Horſes; four other Beaſtes, and a hundred and twenty Sheep, 
as appertaining to the ſaid two Virgates of Land: The Defen- 
dant traverſeth the preſcription, and upon this they are at Iſſue, 
and the Jury found that there is ſuch preſcription : But further 
they ſay , that the Plaintiff made a Leaſe of fix Acres parcell of the 
ſaid two Virgates of Land in one of the feilds of, &c. with the 
Common of that thereunto belonging for the Tearme of tea years, 
and the Beaſtes for which the Ręplevin was brought , were in 
another feild of, &c. And if the preſcription be ſuſpended or 
remaines , they praied the adviſe of the Court, and it was agre- 
ed that common appendant and appurtenant was all one to the 
ſeverance, for if ſuch a Commoner grant parcell of that Lind to 
which the Common is appurtenant , or appendant, the Grantee 
Shall have Common, Pro Rata, but ifa commoner purchaſe parcell 
of the Land, in which he hath Common appurtenant, that this 
extincts all his Common: And it was agreed that Common may 
be appendant to a Carve of Land, as it appeares by the 6 Ed. 3. 42. 
aud 3. Aſſiſe 2. as to a Mannor, but this shall he intended to the 
Demeſnes of the Mannor, and ſo a Carve of Land conſiſts of Land, 
Meadow, and Paſture, as it appeares by Tirringhams Caſe 4. Coky 


37- b. And Common appendant shall not be by preſcription, for 
Q q then 


Probibition to) 
the Court of 
Requeſts. 


Approvement 
of Common. 


Walmeſley. 


Foſter. 


| Mors againſt Webbe. Partly, 
then the Plex shall be intended double > for it is of common Right | 


as it appeares by the Statate of Horten chap. 4. And the common is 


mutuall, for the Lord bath Right of Common in the Lands of 
the Tenant , and the Tenanc inthe Lands of the Lord: And it was 
urged by Nicholls Serjeant, that the Common shall be appor- 
tiened as if it were Rent, and that the Leſſee shall have Common 


for his Leuſe, and then the Leſſor bath no Common appurtenant 


of appendant to the rwo Virgare of Land, and for that the preſcrip- 
tion was not good. 

Coke cheife Juſtice, it it had been pleaded , that be had uſed to 
have Common lor the ſaid Beaſts Levant and Cuchant upon the 
ſaid Land, there had been no queſtion but it ſhould be apporti- 
oned, for the B-aſtes are Levant and Couchant upon every part 
as one pi upon one part, and another day upon another part, 
and for that extinguishment or ſuſpention of part shall be of all, 
as if a man makes a. Leaſe of two Acres of Land, rendring Rent, 
and aiter bargaines and ſells the reverſion of one Acre, there shall 
be an 2pporticomens of the Rent, as well us if it had been gran- 
ted and artornment : And he agreed that if a man have Common 
appurtenant, and purchaſe parcell of the Land in which he hath 


7 


Common, all the Common is extint,, but in this caſe common 


appendant ſhall be apportioned for the benefit ef the Plow, for 
as it is appendant ro Land, Hyde, and gain: And in the principall 
cafe there was common appendant, for it was pleaded to be be- 
longing to two Virgats of Land, and for commonable Beaſtes: 
And he conceived ao that the preſcription being as appertaining 
to ſuch Land, that this shall be all one, as if it had been ſaid Le- 
vant and couchant, for when they are appurtenant, they shall be 
intended to Plow , Manure , Compeſter, and Feed upon the Land: 
And alſo he conceived that the right of Common remaines in the 
Leſſor, and for that he may preſcribe, for after the end of the 
Tearme shall be returned, and in the intermin he may Bargain and 
ſell and the Vendee shall have it, and ſhall have common for his 
Portion. | 

And walmeſiey Juſtice agreed to that, and that during the 
Tearme the Leſſor shall be excluded of his Common for his pro- 


portion. 


Foſter Juſtice agreed, and that the poſſeſſion of the Leſſee is the 
poſſeſſion of the Leſſor, but he conceived when the. Leſſor grants 
to the Leſſee fix acres of Land in ſuch a feild where the Land lies, 
and then the Beaſts were taken in another feild : And fo they 

eed for the matter in Law, and alſo that the pleading was ill, 
and ſo confeſſe and avoid the preſcription : But upon the traverſe 
| as 


pill. Deus againſt Adore. 
u it i pleaded, che Jury #hall not take benefic of it, and Judgement 
was given accordingly. 


Termino Pæſcbe 7. Jacobi 1609 DI the Common Bench. 


410 VU art a Jury man, and by thy falſe and ſubtill means haſt 
The the Death and overthrow of a hundred men, for which 
words Action upon the caſe for ſlander was brought, and it ſeemed 
to Coke cheife Juſtice that it did welllye, if it be averred that he 
was a Jury man, and ſo of Judge and Juſtice, for Sermo relatha ad 
perſonam intelliga debet de ꝓmalitate perſone , as Bratton ſaith , and 
in che like Actiqn brought by Butler, it was not averred, that he 
was a Juſtice of Peace, and reſolved that an Action upon the caſe 
doth not lye. | 
But # «/meſtey Juſtice conceived that an Action doth not lye , for 
one Juror only doth not give the Verdict, but he is joyned with his 
Companions , and it is not to be intended that he could draw his 
Companions to give Verdict againſt the truth, and falſe and ſubtill 
means are very generall. | 

Warbsrten Juſtice agreed with {oke, and conceived that the A- 
ion well lies, being averred that he was a Jury man, as if one 
calls another Bankrupt Action well lies if it be alledged that the 
plꝛintiff was a Tradeſman, and ir is common ſpeaking that one is 
a Leader of the ſurors, and a man may preſume that other Jurors 
wil give Verdict, and may take upon him the knowledge of 
the AR, - | 

Walmeſley conceived that the Action did not lye, for that the 
words are a hundred men , which is impoſſible, and tor that no man 
will give any credit to it, and for that it is no ſlander, and for that 


Action upon the 
Caſe for Slan- 
der. 


Bankrupt act i- 
onable. 


Acton doth not lye, no more then if he had fayd that he had kild a 


thouſand men, But Cabę, Warburton , Daniell, and Foſter , a- 
greed that the number is not materiall, for by the Words his 
malice appears, and for that they conceived that the Action doth well 


W „ | 
Paſch. 7. Jacobi 1609. In the Common Bench. 
Denis againſt More. 


Nthony Denis Plaintif in Replevin , William Alore Defendant, 
che cale was this, Two joynt Leffees for life were, the Re- 
mainder ot Reverſion in Fee being in another pecſon , he in Rever- 
fon grants his Reverſion, - Habendam, the aſoreſaid Reverſion, after 
the death, furrender, or forfeiture of the Tenant for life, it hapneth, 


Qq 2 that 


Grant of Re- 
verſion . 


Denis againſt Aare. Part II. 


that the Leaſe determines , for the life of the Grantee , and Re. 
mains to another for life, and reſolved that this ſhall be z god 

rant of the Reverſion to the firſt effect of Poſſeſſion, aſter the 
Deaths of the Tenants for life, according to the 23 of Eliza Dier 
377. 27. And it ſhall not be intended to paſſe a future intereſt, as if 
jt were void of the other party, and ſo was the opinion of all the 
Court, ſee Bucklers. caſe. 2» Coke 55+ 4. and T ookers caſe 2. Coke 


6. 


Error in Pre- 
clamation. 


Forfeiture of 
Office of a Chi- 
rogbapher. 


al | 


Error in 4 Hi 
of Dower. 


Upon a Eine the firſt Proclamation was made in. Trinity Tearm 5, 
Jacobi. | 
l And the ſecond in CIMichaelmas Tearm . Jacobi. 
And the third in Hillary Tearm 6. Jacobs, where it ſhould be in 
Hillary Tearm 5. Pacobi. 
And the fourth and fifth in Eaſter Tearm 6; Jacobs. | 
And this was agreed to be a palpable Errrour, for the fourth pro- 
clamation was not entered at all, and the fifth was entered in Hilla 
73 Tearm 6. Pacobi, where it ſhould have been in Hillary Tearm 
Jacobi, and it ſhall not be amended , for that it was of another 
Tearm, and the Court conceived that this was a forfeiture of the 
Office of the Chiregrapber, for it was an abuſing of it, and the Sta- 
tute of 4 H. 4. 23. and Weſtminſter 2. Are that Judgement gi. 
veniin the Kings Conrt ſhall ſtand, untill. they be reverſed by Er- 
rour, 


Aman is bound in an Obligation dated the third of January, and 
by Releaſe dated the ſecond day of the fayd Moneth of anxary, re- 
leaſes all Actions, & c. From the beginning of the World untill this 


preſent day , anddelivered the Releaſe after he had delivered the 
Obligation. 


And Coke cheife Juſtice conceived, that a Releaſe of all Actiom 
untill the Date, ſhail not diſcharge duty after, but a Releaſe, C/ 
que confeftionem preſentium , that diſcharges Duties after the Date, 
and before the Delivery: But he conceived that the Day of this 
preſent time ſhall be the Day of the Date, and it hall not be aver- 
red that it was delivered 20. years after, and it ſhall not wait upon 
the Delivery ofthe Deed. | 


A Writ of Dower was broughc by Frances Fulgham againſt Ser- 
jeant Harris the younger in this manner, Precipe, &c. Zed, &c. 


Frances Fulgham Widdow , where the form in the Regiſter (De 
fait axor) and not Widdow, and the words of the Writ are, K. 
tionabilem deter» Tenementeram que fuerunt Fran. Fulgham quon- 
dam viri ſui, and yet it was reſolved to be Errour, ſee the Regi- 
ſter, and yet it doth not vary in ſubſtance, and 38 Ed. 3. 1» re 


"ſs 


nir The Dale of Lenox caſe. 301 
1 lone, yet for that the forme in the Regiſter is others 
4 ide latte would not amendl it. Les | 


gabs Warres Plaintiff in Treſpaſſe, ind Ejeftione Fan againſt 
a Spackwan, it was reſolved that the admittance of a Copy- Copy- bold, 
holder for life was ſufficient for him in remainder, x 


In a Writ of Dower by Miſtris F«/gham upon Ne Unques cen | 
couple & c. pleaded , a Writ was awarded to the Arch-Biſhop 7 in the Mifink 1 
the time of the vacation of the Biſhoprick of Lychfeild and Coven- 

) who returned that he had a Delegate, which madea Com- 
miſſion to Babington| Chancellor of the ſaid Dioceſſe, to make 
inquiry , and cercificate of the ſaid matter, which have certified 
that they were lawfully coupled in lzvwefull matrimony : And ad- 
judged without queſtion, that the return was not good, fon the 
Arch-Biſhop himſelfe ought to execute it, and Delegate poteſtas 
non poteſt delegari , and for that it was ordered that he ſhould a- 
mend her Certificate. 

See the Stat ute of 5 Ed. 3. That an Arreſt, Exndo & rediundo, on wb 
from celebrating divine ſervice, And it ſeemed to the Juſtices, that ; 
ſuch Arreſt is not lawfull, for he ought to be priviledged rather 
then a man which comes to any Court, to procecute or defend a- 


ny ſuit here. 
Paſche >. Jacobi, 1609. In the Exchequer. 
The Duke of Lenox caſe, 


N Treſpaſſe the caſe was this, the King by his Letters Patents Gran? of the 
created the Duke of Lenox eAlneger , and he made his deputy : N Alnagt. 
And the Duke by the ſaid Letters Patents of the King, was to 
meaſure all Clothes, and to have ſo much for every Peece, 
and to ſearch and to view that if it be well and ſufficiently made or 
not, and he made his Deputy, which offers to meaſure, ſearch, 
and view, certain parcell of Worſted, and demanded the duty due 
to the Alneger for that, and for that, that the owner refuſedto 
pay it, he ſeiſed certain peeces of Worſted, and kept them, 
upon which this Action was brought. | 
And Haxzhten Serjeant for the Defendant, conceived that the Haughton. 
ſole queſtion reſts upon theſe Letters Patents of the King, and 
for that he would firſt conſider. 
Firſt if theſe duties of Sublidies and Auinage are due by the 


Common Law, and if they are not due by the Common _ , 
then 
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The Dake of Lenox Caſe. part !! 
then i they ner Jus by Statnte Law: And if they. be due, nei. 
ther by the Common Lay, gr Statute Law, z then if the K 

by his Letters Patents may grant it. 7 
7 Aux to the firſt he ud That Subſidy is aydor help: And chere 
ate two manners of ayd . one Which is Inheritance in che K 

as ayd to make his Son Knight, or to marry his Daughter, and 
others which are given by grant of others, an; theſe are nor In- 
heritances / in che Kang; and cheſe duties were not demandable 
by the Cornmou law , nor by Cuſtome + And this appeares by 
the 29. Ed. 3.6. Where any ptiſes were demanded. which were 
due by the common Law, nad ſome which were not due and 
tubſidie for Woolls were not due by the Common Law , but it 
was gramed to the King and is nom due, but this is by gram, 
and not by the Common Law , und in the 14. Ed. 3. A Statute 
was made for the King for his ſubſidy for Woolles , what part he 
ſhould bare, which part was given to him in quantity; and a 
time of AM. 6. A Statute was made by which ſubſidy was given to 
him during his life, an4 36, Ed. 3. Subſidy was granted for three 
yeares , and after ſhould not be any ſubſidy paied , as appeares 
by 45. Ed. 3. And if ſubſidie were not due by the Common Lay 
for Wovlles , then may it be concluded, that it was not due for 
clothes, for Wookes grow without mans labour, and the 11, 
H.4-andr3, H. 4. The King makes a grant of Alnage of clothes, 
and a Writ is awarded to the Mayor and Sheriffs of London, to 
give poſſeſſion to the Patentee, which returnes the Writ , that 
the Office was not granted before this time: And the Starute of 
24+ Cd. 3. was the firſt Srarwte that gave profit to the King for 
clothes: But he granted that the Office of Alneger was of ancient 
times, and an ancient Office, but it was no Office of profit, but 
an Office of Juſtice and Right ; and no Fee was due for the exer- 
cifing of it, and that 1. Ed. a, was a Grant of the Office of the 
Alneper, and 11. H. 4. was a Grant of the Office of Alneget 
for Canvas, but it doth not appeare by any account, that the 
King had any profit forthe Alnage it ſelfe, or upon the ſaid Grants, 
either before or after, and. allowing that there were accounts for 
Cloth, yer i doth not appeare that there were any accounts fer 
Woiſted, The Statute of 27. Eliz. gives ſubſidy of four pence for 
every broad Cloth, ſo that the Statate made expreſſe mention of 
broad Cloch, but there was not any mention of Worſteds, and 
this Stat ate (hall not be taken by equity, though that the Ste- 
tute . R. 2. 1 2. for eſcapes by the Warden ot the Fleet , be- 
ing a penall Statute, yet for that, that it was for a generall mi- 
cheife , mall be taken by equity, as it appeares by Platts Calc 
in the ( omment: So the Statute of 9. Ed 3. chap.3. provideth _ 
where 


. 
„* 
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| . : TH, 2 Duke of- Lenox ca. 


Debt is brought againſt diverſe Executors, that they ſhall 
hs, one Eſſoyn, 2 ihe Stat ute me ution 2 F 
vet Adminiſtrators ate taken within the equuy of this Sratare, 
35 it appeares by 3, H. 6. yer in this cafe at. the Bir, the Itatute 
of 27. Cliæ. was not for the remedy of a miſcheife, but is a Grant 
roche King, and Grant of one ching cannot be Grant of another 
ding, asif the King pardon an Offence, another Offence cannot 
be pardoned by this: As it appeares by the Arch- Biſhop of Con- 
ſyrburies Caſe , 2. Cab, where the Ftatate of 1. £46, by which 
diverſe Chantryes were granted to the King, it ſhall be intended 
1 Gtant within the Stute of 31. H. 8. of Monaſtries which was 
befote: But furt her he ſaid that the matter is inſufficient to raiſe 
a duty to the King, for in vain is the property of any thing in one 
man if another man may charge it: And in this caſe the King can- 
not grant theſe Clothes, and for that he cabnot charge them, and 
the Letters Patents of the King are not ſufficient only to charge 
the Goods of any man, ſee the cale of 11. H. 4. But he agreed 
that if the King grant a Ferrey, and that every paſſenger shall 
pay for his paſſage four pence , this is good, for every man may 
choſe whether he will paſſe by that or not: And none shall be con- 
ſtrained to paſle by that, but Grant of che King to one, chat none 
shall bring in avy Cards into England but the Patentee only is 
void ; and it was adjudged in Nichall. Caſe in 18. Clic. That if 
any man offend in not repayring of 2a Bridge, the King cannot par- 
donit, for the Subjects of the King have Intereſt in chat, and 
further he ſaith, that the Grant was againſt an expreſle Sratute 
madein7. Ed. 4. 1. for this appoints that the Alneger sball not 
take any Fee, by which the Grant of the ſayd Office shall be with- 
out Fee, and this Grant is with a Fee, that is, ſo much for every 
Cloth, he agreed that this is an afarmitive Law, and for that it 
shall not bind the King generally, but when it is for determina- 
tion of tight or wrong, the King ſhall be bound by that, and the 
Patent is grounded upon the Sratute of 27. Elix. or 47. Ed. 3. 1. 
which are made for the breadth of Clothes; and here the Patent 
hath not any freſpect to it, for if the peece be but of the breadch 
of a foote, if it be in length according to the Statute , ſo much ſhall 
be payd for that as if it were a broad Cloth, and for that there is 
not any equity in it, that the Statute ſeemes to intend , for the 
charge ought to be correſpendent to the quantity of the Cloth, 

as 41. Ed. 3. 16. Avowry for diſtreſse of ſixteen Oxen for nine pence. 

Rent, and adjudged that it was found outragious, and therefore 

he was amerced for taking of an exceſſive diſtreſse, and ſo he de- 
manded Judgement for the Plaintiff, 

Dedridge the Kings Serjeant , that the queſtion is if the Alne- 
ger 


Doariage, 


The Duke of Lenox Caſe, _ 
ger may meddle with this new kind of Prapery and ſhall t 
; char „and it ſeemes to him that he may Freddie with 1 
Which conſiſts in Meafure , Waying, and Searching : And may | 
exerciſe his Office in this for neceſſity of Merchandiie, for Com- 
mon Wealth cannot conſiſt without commerce, and Pecania eſt re- 
ram menſura, and provides to make recompence in value for eve 
thing, 28 it is ſaid by Kebler2. H. 7. 24.6. and then to reduce 
all other things in certain, for it is the certain value of mo 
is known to be a direct meanes to know the quantity of all other 
things, and that is by waight and meaſure, &. And for this for the 
neceſſity of commerce, there ought to be a publick Officer, which 
shall have the care and charge that ſuch things ſhall be well and 
duly made, for the profit and benefit of the Common Wealth, 
and this Officer is as ancient as there hath been any commerce with- 
in this Realme, and he made illuſtration thereot by diverſe Rolls 
of the Exchequer in time of 2 H. 4. By which it appeares, that 
then there were Marts for cloth: And that then was an Officer, 
to ſearch, meaſure, and ſee the faid clothes opened, for then wa 
an Officer made of purpoſe to meaſure and ſearch the clothes, 
which were ſold in a Faire at Vorceſter, by which Rolls alſo it ap- 
peares, that there was an Aſſiſe of breadth and length of clothes 
before any Statute for that purpoſe, by the Statute of Nag 
Charta, made 9. H. 3. chap. 25. It is provided that una menſwra, 
and una latit udo pannorum tinctorum, ru ſſatorum, & Haubergettarum, 
that is, Duo wlne infra li las per totum Regnum Anglie, and 1 Ed. 1. a. 
mongſt the Rolls of the Patents in the Tower, it appears that the Of- 
fice of Alneger was granted De omnibus pannis tam ultra mare quam 
infra mare: And 1. R, 2. was another Grant of the Othce of 
Alneger, and 14. R. 2. the King granted the Office of Alneger 
in Ireland, and by the Statute of 5. Ed. 2. it is provided that the 
eſtretes by the Warden ofthe Alnage ſhould be delivered into the 
Exchequer to the Treaſurer of the Exchequer, and 17. Ed, 2. 
the Office of Alneger was granted to one 7. Griffin of all che clothes 
made beyond Sea, till the 1. F Ed. 3. by which the uſe appeares in 
the time of the Raigne of King Ed. 3. upon which records he obſer- 
ved, that the Office of an Alneger is an ancient Office, and that 
he hath power to ſee, ſearch, and meaſure, omnies pannas tam 
mitra marinas NAN infra marinas, without any exception, and 
for that it cannot be denied, but that he ought to meddle with 
wollen clothes, and he ought to meddle with all for one ſelfe ſame 
end and purpoſe, that is to faſten a Seale to them. Secondly, That 
the Law cepends upon the Art and invention of Artiſts, then no Law 
ſhall prevent more miſcheifes, for there is no end of Art and Inven- 
tion. And thirdly, and that in this Individao, for there is not any It- 

vention 
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was abridged of tatate of 2 £4, 
yd that they ſhall be ready to make proofe ; w 
ired co meaſure, without taking ing of the 
r, bur chis refers only to the Maiors and Bailifts of Towns, 
wherefuch Cloathes ſhall come, and not to the Alneget, and chat 
the Srarute of t Ed. 3. chapter 3. conſiſts upon two parts. 
. — E make Cloth of what length and breadth 
chat .. i 3 1 >. / 
- Theſecond , that no Cloth ſhall be brought into Cad, Valet, 
or Selend;,.bur that which is made in them, - and eledif the Clo- 
thiers have ſuch liberty to make Cloath of what length and breadth- 
they will, thenthere is no need of Alneger : As to that it was an- 
frered, that there was need of bim to ſee and ſearch the Good- 
nefofthat , as well as the length and breadth, And alſo the Se- 
_— Ed. 3. chap. 4. Provides that all Clothes vendable, which 
wall be ſold whole Cloathes in England,” in whoſe hands ſoever 
they are, ſhall be meaſured by the Alneger of the King, and the 
Janne of 7 Ed. 3 chapter 4. Statute the firſt, provides that no 
| Coathes ſhall be forfeired, though they be not of the ſame ¶ Aſſiſe, 
but the Alneger of the King ſhall meaſure the Cloath aud mark it, 
with ſuch a mark, that a manmay know how muck that contains; 
r the 3 — it * — 
it be to the Office of an Alneger to ſurvey, meaſure, and 
marke Goathes — 2 


5s, 20 well by the Common Law, as by the Statute 
OS Law: 
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n cum fir har ia defiderat 174 
e cotyni paret & 5 7 ee ler Ne 
ane er] 1 the Statut of 11 Ed. 1. Afton Burnell for un- 
ofthe Stacute, that if prayſers of Goods prayſe them at 
t00 _ 2 value , that they themſelves ſhall have them at the fame 
os at which h hey were prayſed, and after another Stat ute is made, 
that aloe It be extended upon a Satte, which 


— to be 1 Pichi the Statute of Afton Burnell, Which ws 


mide before, and ſo it appears by Litrieten that the Se, 1 of 
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me 7. Jacobi, 1609, 75 the Common Bench, 
e ah Clarke, 


N cn ahi Plaintiff Sake; that the Defendant bath re 
1 eived of his er Gli 82 hands ofa ſtranger to give an account: 
Bar that he received to deliver over 
75 Fe hach done | accopingly, without 
2275 ha Mp recei che ito ary of ount, otherwiſe then in 
duunber, and it was: reſolved the 'Vlex i in Bar was good 
woa xraverſe lor when be received the money, be ut d. 
ic over, oro — hora hos Sy oh 
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earme was deviſed « to one, and if he died within the Tearme, 
| Tome ma of the Daughters of the Deviſor, which then ſhould 
pot he , the Deviſor dieth; the Tearme was extended 
por the Debt of the firſt Deviſee, and then he died, the extent was 
avoided by the Deer not preferred, and they grounded their 
Judgement upon the fe pewer Judgements in Vd. and Bln 
ran caſe, and Paremores and Tardleys caſe in che Comment. and for 
that the Law incends that a Deviſor is Ineps confillij, and for — 
his deviſe ſhall have fa vourable conſtruction according to his in- 
tent appearing within the deviſe, and it was ſaid by Cate that in 
many coſes, a man may make. ſuch an Eſtate dy 2 ſe, that he 
4 make 4 an SA cteened' in his life time, as it was adj in 
. caſe, where a man deviſes his Lands to his Executor 
ent of his Debts, that there the Executors have Intereſt, 
pol or ln the Exerutor of Executors ſnal have that, and ſuch Eſtate 
yon be executed by Act in the life of the Deviſor, and ſoit 
ire dy them all, that the Son ſhail avoid che Leaſe 
"ade by the Father, for the Deviſe was Executory , and doch 
| till che full age of the Son, and then Executor, and 
— all As made 1 5 the Eater, by which Judgement was 


girenaccordingly. 
5 ; Freeman aging Baſpoule, Se 9. cv. b. 
= E 
0 of A4. for good conſideration, to the 
of J. that be would pay to the ſaid Adminiſtrator 


dete and for the not Payment of that, according to the 


Aſſumpt ion the Adminiſtrator aft t an Action, and then 
the faid Heire and the Adminiſtrator ſubmitred themſelves tothe 


award and acbitrement of C. and became bound one to the other; 

to ſtind to the award accordingly, fo that the faid Arbitrator 

wakes his award of all. che matters and controverſies between them 

* ſuch à day, C. the Arbitratot before the day recyted the 
— po and the debt as aforeſaid., and agreed that the Heire 

y the Adminiſtrator ſo much money, and has pub- 
liſhed 2 dingts cheir ſubmiſſion : And in Action upon the caſe, 
Nalam fecit Arbitrium was pleaded, and upon demurrer, ir way 
that the award was void. 


caſe was this; ; A. was indebted to B. and they both 


For that it was for one part 
trated of the other, and to prove t bo 
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Secondly , that the award was void, for that, chat the lab. 
— was f. 4. eonttoverßes, 0 that the Atbittatot geſwer. 
ed his award Gf aft controverſies , t. And 


there Was no 
of the faid Suit between the parties, and for that he Roth ap 


made an Arbitrement of att comroverfies , and by that the 4 
was void, and to prove _ bona in 4 Luc. Dyer 16, 
Prnfreies award, and 19 


56. 9. an H. 6. 
Where it is faid;, that if Ab wi — HER. of 1 thn * 
the Arbitremene of one only , that is a void . | 
Thirdly, Forthac it was not fimired within | 
day, par at what place the money 


— the morn o 3a and for Leh 


Am inchis 2 
as it in in Janet caſe; 3. 20 7750 1 W 


wards, that one party ſhall enter into Bond to another for injoy- 


ing of certain Lands, and doth not ſay in what Su djud 
ed void for cho uncertainty, and ry in'this eie by Sch 2 0 
But it w' Ir anſwered and refolred 5 „er, the Arbitrement Was 


good. 
A dhe Grit objeftion ir 80 | at 
— to have teſpect to both partie 
——ů vr, # i f 
mitrall dne to the other pe which 
Aan! it was reſolved 1 darn caſe, that the a- 
for one wir to have n money., and 
o mention, that the other 
vet the award was a good diſ- 


ended in Bar upon an Action bro he 
8 parties. 1 


7 that where ſub- 
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pre . 0 Fckon 
chav reeorker murreroſn vartanee, of which the Atbleratot hath no 
ee, off 1 — a commiſſtom, 22 fat ute 
Tani, ri to whome 
Th not come in ada Creditor, not Pneus che 
— * chat the Znkrupe was indebted to Mm, he shall 
noe — 2 of forthe Commiſſioners can- 
not roleive thoſe . of Which e here nd notict, as it 


appeares by t aber in bro pro” in 2. E. 
And tot om ir was W 3 5 and reſolved, that 


the award * good, norwithſtanding ehat ho place be expreſſed 
where the mo chalrbe , for in Taw that ough to have re- 
ſonable conſtruction, and party ou ghe th ha reaſonable timo 
for the payment P rfiat: Bur "Foſter concxi ved tin it is not good 
ſor ie ſeemed: ro Him chat if the Ward shall be good, that the 
Obligation of ſubminon ſha?! be. ae for eyted, for that 
there was neither time nor place, where! the money shonld be 
| hoot this wavaiifwvered, with the Bookes of 3\ KH. 55 16. Ed. 4. 
ir is faid char if m e ont pate ſhall 
- piy ſuch a ſum of money ar ſuch rd, intkeeptthie ard in bis 
Pocker ill ſuch a day be paſt', rhat yet the Obligation full not be 
forſeyted : And ſo it ã Ü e refotred and adjudged by ali the other 
Jltices, Wo one ek BOY, aud Jn meat was entred 
uecordingly. / e e 193 . 
"Hillary 7 Titobi, i809; In the Comp Bench, 


Fi oſter againſt Jackſon, 


R 10 1 FoRttr- Plaintiff iv Srire' Farla, againſt Aung Wherethe death 
Nen and "Myles * acktin"Executors of Themas fdokzon , 15 oy 
= pdgement had apainftrhe ſaid Thema in an Action of Debt tion ſball be (4. 
or megane plea — mee ſaid Thomas Packson _ — ij facto. 
was taken upon 3 (4 Sai faritmem, awarded upon th | 

ſiyd uagement, 5 2 for the ſryd Debt "by force of 
5 (pins, and thete died in execution, and ſo demands Judge- 
ment, &c. And the ſole queſtion was, if the faid-Teſtaror being 
in execution for the ſaid Debt by force of the ſaid Capi, and there 
dies, if this be ſatisfaction of the Debt or not. Dedridge. 
And ethe- Kings Setjeam which argued for the Plaintiff 
in the ſayd' Scire Facias conceived” that it is no ſatisfiction, but 
that eee the Debt remaines, for the words of the 


Wit are, Capias [arirficienduns, and all others Executions , as 
Fire Facia- „n Eligit are ſatisfa : But the Cepiasis but a 
h fatisfied the Debt, and for 


ax of his liberty, till he hath chat 
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that it is no | | * only reſtraint of bis liberty 
which the I hen, Goods orLands, and for 
DE (> oo een Vows So by this the — 
8 may bo Debt Sal va, to the party, ſo that by this 
party may be ſafely derained, till be hach ſatisfied the Debt 
_ — to the King, ſo chat by, this Juſtice may be ſatiched, 
and for that Braten 


EN 
2 


that it is n to compell the party 
to make ſatisfaction: And k Med the 33. H. 6. 47. Tbat 
itis no ſatisfaction, but that the Body ſhould ain as a Pledge 
till ſatis faction were made at che Body — and * rei- 
ther the one nor the other are ſatis faction: And the words of 
the. Writ are Cepias ad [atisfacienduw, the party, but if he wil 
ſatisfie then there is n0 reaſon that the Defendant ſhall be Impti- 
ſoned by the Writ : But if he will not pay, then be ſhall con- 
tinue in Priſon, 2 nonſque [ati eerie, by which it appeares that 
the Im is no a Zen, it 18 alſo by the 
Regiſter, and he N 1. Fre. ” 6. That if a man recover 
of Treſſ the Bye Oyer and Terminer, 
and bath the pe LIED by force ofthis Judgement, now 
if the parry which is in execution dies in Priſen ; he which recover- 
ed may ſue . to the Juſtices to remove this Record into 
the Kings Bench, ee Juſtices there may make upon that Re- 


cord, as the Law willin ſuch caſe: Aud it ſeemes by this that the 
party ſhall have execution by Blegir, or by Fieri Fariat, for it 
not reaſonable as it is there fa „ that the death of him which 


died i in Priſon , ſhall be ſati on to the party which recovered: 
(but Firzh. here faith; 7awen guere , for he doubted of that) 
but in the there is 2 ſpeciall Writ of Certiorari to this 
purpoſe, that is to remoye the Record into the Kings Bench, ſo 
chat the Juſtices may do there upon that, as the Law will, and 
if the Law will not allow the party to have new execution, it were 
jerars, for other courſe cannot be ta- 
ken, and the end of every fair is to have payment, and ſo is 
the j that the Plaintiff ſhould recover his Debt, and ſo 
is the Writ, and the count, and the C. alſo, and to the end 
of Juſtices in aum cxigue tribuere: the pa party hath not any 
of theſe ends, if the Pc of the Defendant in priſon ſhall be ſa- 
tisfaction, and in che 4 8 Fitz. execution 41. Perſey ſaid, 
that if in Treſpaſſe the Fla recover, and the Defendanc is ta- 
ken forthe — if he pray that the' Defendant continue in 
Priſon , till be have made agreement wich him, perchance he 
ſhall not have Elegit , and for that being in Priſon , * prayed 
execution of his and had it, but if the party gets out that he 
bath noexecution, that it is not bis default, he ſhall have Eiegit 


| | | 4-48 api Is errred that 
che party in this e aſe may have a Fieri Facias againſt the: E xecutors, 
te pary tie ofohred by che whole Coarrin the Common kl, 
| m H. 8. J. E xecurion ch 05 Tbat if wo are bound in an Obligation, 
nuattins of devij im, the Obligee impleads one, and hath execation 
ofhi fand Fane 1 pu. olga et for the taki 
have xecution a 0: for the t 
bar. execution, but it is no ſatisfaction, and there 


to his firſt 


of the body i is 
be may take 


er, and condemns him, hee 


Neale alſo : but 23 have ſatisfied the irony he ſhall not 


have er al And therefore this Order, that the 
Plantifagoo an Oh,. 55 ſhall have but one Execution is intended 
71 an en which. is 2 e See 33 H. 6. 48.5. 4 H. 
N 4. 38, © Ed. 4. 4. 5 Celgio:. Blum field: caſe, re- 
he yall che Court, that if the Defendant in 1 5 dye in Execs- 
tion, that the Defendant ſhall have new execution Cad. git or Fiers 
Facies, for the death of the Defendant. is the act of which ſhall 
not turnthe "Mz ba prejudice, asitisfaidin Trew Hari caſe, 
38 H. 8. Dyer 60. The P1ainriff ſhall not be prejudiced of his Exe 
cation by a& in Law, which makes no wrong to any. And to the firſt 
Ob jection which may be 250 78 him, that is, That all proceſſe 
are determined after the Keke raken, and in execation ; to that he 
"wy Fe 15 wh ere e Plaintiff hath ſatisfactory execution, 
3ppe? Where an action of Account = 


igent , de or in 18 Court; and he which was eee 
fer proceſſe was de- 
th choſen to have his a- 
gainſt 50 1995 rang jag be diſcharged. But 
It 15 5 I roceſſe was not 3 nor he which 
was out-lawed | e diſcharged, till che Plaintiff be ſatisfied, 
by which it open 58 the proceſs is not determined till execution 
with Gtisfa "wo other Odjections allo he endeavoured to an- 
ſwer, chat is, 1257 the "Plaintiff | bath determined his eleſtios by taking 
the Capi, and that canndt teſott to any other Proceſs : and to that 
he agreed, that where the party hath made ſuch cet iar, that he can- 
not reſort to . other Proceſe, during the life of the party. But if 
the ſatisfaQion be prevented by the act of God, as in the principall 
Gaſe. But when his-perſon which was the pledg for the debt, and 
was to remainin | if pri n till che debt be ſatisfcd; is diſcharged by the 
aQtof God, and t Plaintiff hach not the fruit of his Suit, nor the 
1 85 15 not ſatisfied , and the Plaintif hath done all that hee 
can, and there was no defect in him, it is no reaſon, but that he may 


hare n new procelle; and theithirg odjection is a Judgment which was 
5 8 given 


Outlawry. 
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net 05 b. of a man cometh ſub- 


to Execution for the de 


Ver ieh 
oaly 


akon 4% | | 
Ee Chap 3: ee ee 
Summen Liw 1w., the Procelfe in that was Diſtreſſe 

id, 7 17 ry. e Edw. 3. Chapter 

ver s in accompt, and be 
udn t ſyable to execution for debt, 
caſe, Ait 1 by Sit Willian Herbert: 
e inferred upon the. words of the Sta. 


rute of irs 82 3.4 Y ſuch like Proceſe hal be 
in debr, a3 were in a 0 Rat Plaintiff hath determi 
net his 8 a 0 . "Tharelien be is in the ſamecale 


45 if it had deen in acrompt, ati For 
ther Proceſfe. And de fuld that the words of the Elegit and Fir 


Facias do not differ inſubſtance from the words of Ci, for there 


is to ſatisſie the party, as well as in the other: A And when « man hath 
made his Ete&ion to have Mall hot haye other Execution. 


But when tlie Defendavt Kath heither goods nor Lands, Then qui ma 


habet in are lieet in Corpore , and the Plaintiffe at the firſt when be 


ihath Judgment hath election to have Fiers Facias, it, or Capia, 
then he cannot have fteri faci as; bot if he determine bis Ele&ionat 
the firſt, and ſue Elegrt 9e then he tannot have fferi fais, 
but may firſt ſue feri facias, and after Elegit 11 £4 As 5 4 it 1 
by che 15 H. 7. 15. 14 H. 7. 28. andy ut if it be upon 
Statute ftaple, Then he may have pul rr for his Body, Goods, 


And Land together as it appears 1 H. 6. Zynsacres Caſts 
put in Stanfield cafe ers 535 


Jg b., aud 15 H. 7, 15. Bur the reaſoa 
of _ is, ſpeciall Execution by faruteis given in this caſe. 

And he agreed, that where a Judgement is given againſt 2 or 3. and 
the Plaeuriff fue Capiar againſt one of them, by that he hath deter- 
mined his Election: So that if he dye in Priſon or otherwiſe, be may 


ary Ferran, and co 15 he ſaid, that — 


d ad cumputandum lyes, 5 
moe till 5 Statut f 
4pias was given in Ac- | 


at he cannot reſort to amy o- 


ſye another Ci againſt the others, bur he camot ſue fie * 
or 


becomes chargeable by Farate: and it —— 22 Aſif. 43. 
——— the party is in Priſon, that this is — in . = 
rentian for the : and farther in the Booke of 33 H. 6. 47. is 
bor che opinion of riſer and Lacen : And the principal caſe there 
depends 1 point, Fitæ. 246. before is but a quere, 

Fur. himſelf doubted of it; and the book of 44 Edv. 3. Fitz. 
Exeention, 41+ is but the opinion of Pereye; But the Judgment upon 
the principall point is otherwiſe. And the principall caſe in Z/«xfia/ds 
caſe, 5 Obe, was upon another point alſo, as it appears by the Booke, 
and io he concluded with the Judgment before cyted do be in the 
KingsBench, Pſche 43 £liz. between Wiliaws and {nttris , which 
was dire in the point according to his opinion, prayed Judge- 
ment for the Defendants inthe Scire Facias, and it is adjourned. 

This Caſe was argued in _— Tearm next enſuing , by all the 
Judges of the Common Pleas : and firſt Fo#tey the youngeſt Judg ar- 
gned, that the death of the Defendent in Priſon being in £xecation, 
was no ſatisfaction, but the P /aintiffe may have a new execation 2+ 
gꝛinſt his E xecntors, for he ſaid it was an old ſaying, That debts went 
before deadly finne : And that every one oughe to fatisfie his debts by 
the Law of God, before ies given 
the Law of the Realm, if it be not the default of the Plaintiffe , as it 
ws not in our Cauſe ; for the death of the 59 in Priſon was 
the act of God, and the EF xecstors have by pleading that 
they have aſſets, and the Plaimiff hath nothing but griefe and pain; 
and he ſaid as before, that at the Common Law no Ci lay, till 
the Statutes of Mariebridge, (hap. 23. and Weſftwinfer, the 2. Char. 

1. ſ ia Was | rag Accompt, and then the ftatwte of 25 Eaw. 3. 
(ap. 17. gives ſuch fike Proceſſe in debt which was in Accompt, and 
then in Accompt Capi ad Compatendam lyes, and in debt Capias ad 
Satisfaciendums : And if in Accompt the Defendant was adjudged to 
| xccompt, and Capias ad Cemputandam be awarded, and he taken by 

force of that, and committed to Priſon, and here dyes, a new Writ 

ſhall be awarded: So in debt, ifrhe Defendant be taken by Ci ad 
 ſatirfacienduns , new Writ ſhall be awarded againſt his Exeewtor-, 
feet Edw. 3. 24. 1 H. 3. 5 Coke 92. Blundfielts ale ; for it is on- 
ly the default of the Defendaut, that the debt is not fatisfied, and for 
that it is no reaſon that the Plaimtiff ſhonſd be prejudiced by that: 
and 11 H. 4. 44. ind 45. by Skrrene , Debt upon an Eſcape doth 


not lye againſt the Executor of the Sheriff, bat new Proceſle ſhaltbe 

awarded againſt the Priſoner which is eſcaped ; for a man ſhall not 

take advantage of his own wrong, as in the caſe of Littleto I the 

ſonn makes diffeifin, and-enfeoffs the Father, which dyes, the _ 
| $12 


al 


Foſter. 


to charitable uſes : And ſo by 


Debt upon f- 
cape again 
whom, 
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Warbarton, 


A.. 17H. 7. 1. And ſo he coueluded t 
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minis, and he ſaid it was no wrong to any, if execstion were made of 
the goods of the Teftater, and it is miſchievous to the Plaintife , for 
he ſhall looſe his debt And to the Objectiom which have been made, 
that there is an end of Proceſſe when the . Defendant is taken by Ce 
pia, and dyes in Execution, the which he agreed as long as the De- 


' Fendant lived, but after his death he may make new election, 4) Ed.; 


Fitz, Execution 41. by Percye. And it appears by the pleading in 1 7 
I. 1 Execution without ſatisfaon is no Plea in 


Bar. And alſo be cyted the Regiſter, 285. and Firz. Na. Bre. 246. 19. 
E4.3. 21 H. 6. 5. where the Plazntiff had effectual execution, which 
was ſatisfaction, 44 Ed. 3. 21.Edw. 4. 1Edv. 4. 8 H. 7. 16 H. 7, to 
the ſame purpoſe , for which Dodridge cyted them before. And al- 
fo he ſaid, that the Judges have always had reſpect to the ſatisfaqi- 


on of Debts, and for that would not bayle one in Execution upon a 


Writ of Errour , where Etrour indeed was aſſigned, but ſuffers him 
to remain in Priſon till the Judgment were reverſed. Bat here the 
Plaintiff hath neither Bale not any ſatisfaction but griefe and pain: 
And in the 21 of H. 7. the Sheriff returned, that the Defendant had 
no land, hut lands in uſe , and was adjudged that he ſhould execute 
the Elegit upon theſe Lands, ſuch was the reſpect that the Judges 
have to Executions, and to the Caſe of 35 H. 6. 47. This is but the 
opinion of Lacey; which erred in the principall caſe, and may as wel. 
erte in this point: and his opinion alſo is ſo intricately penned, that 
he cannot underſtand it: And Martius opinion alſo in 7 H. 6. 7. is 
againſt the Judgment of the priacipall caſe. And to the Objection, 
that the Party had determined his Election by the Execution of the 
Cui, he agreed to that with this difference, that is, if the Plaimiff, 
fue Scire facias, & the Sheriff levyed part, that chis notwithſtanding 
the Plaintiff may bave ** for the reſidue, and fo Elegit after Fi- 
eri facias, or-Capias, for there is not any Entry made of awarding of 
eri facias , or Blegir. ; But the Plaintiff only ſued that out ofthe 
Court, ſee 44 Edw. 3. 18 Ed. 4. 31Ed. z. 17 Ed. 3. 20 Ed. 2. 22. 
2 the Judgment shall be 

given for. the Plaintiff in the /cire facias. | 
Warburton Juſtice conceived the contrary, that is, that the Plain- 
tiff in the Scirę facias ſhall be barred : And he agreed and ſiid, that 
none will deny but chat Debts ſhall be paid, but that ought to be 
according to the rules of the Law: For by the Common Law the bo- 
dy of the Defendant was not lyable to execution, and then it is to ex- 


|. . amine in what caſes he is at this day ſubject to eecution: and. 


though in Treſpaſſe Capias lyes at the Common Law, but in Debt no 
. lyes till the Srarwte of 25 Edw. 3. which gives the ſame pro- 
ceſſe which was in Accompt , and this is as well in the Ociginall 2 
ceſſe, 


part Il. * 
' ſhall not take advantage of this Diſcent, becauſe he was pæticept cr; 
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Fofter againſt. Juckeon. 


eſſe, as in the Judiciall , and E/egic was ficſt given by the future of 
= ;nft. 2. And this was of the half of the Land: But Levari factes 
was at the Common Law of the profits of the Land: That in debt Ac. 
ceptance and Election binds the party, and ſo rhis remains ; for the 


ſaid Stat ute N the affirmative, doth not take away that, nor 
yt 


abate it: and acifConuſee of a fatste accepts Land extended 
at too high a value, he is bound by that, 22 Edw. 3432 H. 6. 15 H. 
And that when the Party hath Judgment, he hath eee to have 
execution by Fieri factas,Elegit, or Capiat, for he hath determined his 
Eledion. So if he makes his Ele ion of a Capias at firſt , he cannot 
have Elegit after, 30 Edw. 3. adjudged 32 Edv. 3. Proceſſe 5 2. 
according, Long 5 of Edw. 4. by Markeham and others, and the 
reiſon which is given in 47 Edw. 3z. 17 Edw. 4. and 21 H. 7. that 
have been remembred to the contrary is only, that it is reaſon that 
the Plaintiff ſhould have the ſame proceſſe which was at the Common 
Law, and there was no: any ſuch preceſſe as Capiat in debt at the 
Common Law, and 21 H. 7. may be undeiſtood that the Elegit 
was not returned, and ſono record ofthat, And 50 Ed. 3. a man 
may tecover in Debt, and pray Clegit, and after brings Debt upon 
the Record, but it doth nor lye. And he agreed to the Book of 23 
H. 6. For there the Defendant was bound in an Obligation to make 
ſatisfaction of Debt, and hee dyed in Priſon, and this cannot be 
ſatisfaction according to the Condition. And in the Caſe of Fitz. 
Nu. Breu. the ſame doubt of that, and this was the more ſtrong 
e iſe then the caſe at the Birr: and if he doubted of that, is the cauſe 
. that he doubts alſo. And cyted Williams and Cuttis caſe, Rot. 88. 
in the point, where the reaſon of the Judgment was for that, that 
the Plaintiff had his plain and full ſatisfaction, and ſaith that it was 
apparent difference between that and Blunfieldt caſe, for there was 
2 Defendants : anJ here if one dyes, there ſhall be no ſatisfaction, 
and ſo theſe reconciled... And ſo if a man be taken upon a Statute 
Merchant, and dyes in execution, that ſhall not be ſatisfaction, for 
this is ſpeciall gy given by ftatutet. And 14 H. 7. 1. If a man be- 
ing in Execution eſcape, he (hall not be taken againe: and in the 14 
H. 7. in debt upon an Obligation Capias pro fine was awarded, and 
the Oefen lant taken by that. And the Plaintiff prayed that he might 
be in Execution for his debt alſo, and could not, for that he had 
ſued Fieri facias, and it doth not appear if the Sheriff have that ex- 
ecuted or not. And ſo he concluded that the Judgment ſhould not 
de revived by the Scire facias againſt the Executors, and chat Ju {g- 
ment ſhill be given for the Defendants in the Scire faci ai. | 
Walmſl:y Juſtice accordingly, He ſpecially oblerved che forme of 
the Writ which ſuggeſts, quod executio adhuc reſtat facienda , &c. 


And to that the Defes darts in the Scire fatias plead that Capias _ 
Fl | | awarde 
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awarded at the ſhit of the PlaintiF, and upon that the Defend 
was taken in exregtion and chere dyed, by which it appears that 
the words and ſuggeſtion of the Writ wasanfwered directly, and 
upon that he ſtrongly relyed , and then ſaid that there were 3. ways 
to have Execution, that is, by Fieri fariat, (apias, and Elegir, And 
there is a ſpeciall order to be obſerved in the ſuing ofthar, for a man 
may have Fieri ſiciar, and if the u bade not goods, may have 
Elegit, or Ca 447: But if he make his Election to have ( apiar, he 
cannot have Fieri farius, nor Eleyit, or if he ſue Elegit, he cannot 
have a Fiers facias , nor Capias: In 33 H. 6. and 44 Edv. 3. which 
have been cyted, the Plaintiff ſues Elegit, and after that would have 
ſued Capias , pokes ep he had not accepted the C egit; but of 
the * it was ſaid, that the She tiff had made —.— of 
it, the which he could not contradict it. And if the Plaintiff had 
Fieri facias, and goods delivered to him in Execution, and the Writ 
returned, be ſhall not have a ſecond Execution: and ſo if E/egir ex- 
ecuted and returned, 14 H. 7. 15 H. 7. and ſaid that Executions are 


» 


* 


tickle things; for if the party eſcape, he delirers himſelfe out of 


Execution, and the Plaintiff mall not have other Execution againſt 
him, for char he bath had one Execution, 2 Zdv.4 And ſo if 
man ſues a Writ of Priviledg out of Parliament, and by that is deli- 
vered out of Execution, he ſhall not be taken again. And ſo if a man 
be delivered upan a Writ of Error, for when the Party hath made his 
Election to take praceſſe againſt the body, it was his folly that he 
made ſuch Blection; for though that death be the act of God, yet 
for that, that fatwrum eff omnibus ſemel mori, and for that God hath 
done no wrong, for he hath but performed his Ecernall Decree, and 


for that it is not the act of God only, but the folly of the party to 


make ſuch Election, and the Book of 47 Edw. 3. by Percy is but his 
opinion, and more other Books are EO „ and 3 H.6. Dar 
- cans; Priſot are againſt Laces: and though that the death of the 

arty in Execution is no ſatisfaction in rei veritate, yet in Law it is ſa- 
tisfaction, for that that the party hath no other remedy, the Writ 
in the Regiſter is certiorari ad faciendim in omnia & ſingula que ſe- 
cundum legem & conſuet ud inem fieri, &c. And there is not any Law 
nor Cuſtorne to warrant any ſuch Courſe , and here is not any other 
proceedings upon it. But if be may have a Writ of Scire facias oſten - 
ſurus quare ſatisfattionem habere non debet , then it may be that the 
Defendants ought to give another anſwer , bur for that, that there 
is not any ſuch Writ, it ſeems that Judgment ſhall be given for the 
Defendants, : 

Coke chief Juſtice ſeemed the contrary, and he agreed with Fofer, 
and he ſaid, that it is vexata et ſpinoſa queſtio , for the Books vary, 
and great arguments have been made of both parts. There are 
three things conſiderable. | 1 1. Reaſon,, 


3. Anſwers of ObjeRvens 
And for Takei gaſens : Firſt , "he conſidered in whom the default 
nene ark dal loſe his Dede, 
a. That p is cake in Execution. 


the Debt anten after 


i chewrong and a of the Parry, it is no ſu- 
ahb J as che aftof God, and eleftion of 


the pacty. 
2. 7 a If Lands esel upon that, this is no 
ftisfaction. And io if be delivered by x Wric of Error, and ſo in 


this cafe... 

ee che foul was in pee for be did not keep 

day in the Condition Aupontk is ſued, then he pleaded a 

eee fps fwalgervent wes ven againſt him, in all 

ns the default was in the ent, and no default in the 

f, ſor he rook the Body which is che viſtble executroy, not in 

ultion;, bur ro fie, and Dr deve not pfeaded 

adminiſtred, but vbnfeſſe that they have ts, ind there is 

nſan ch th — atibe f ſatisſſed, then the Exec. 

che goodoto their ownuſe ; for it is Jam e nocentem 
ins lacram, & inindcenfens tetum lm m. 

cond reafon ne,  rhat it is no ſaxisfaction for the Deſendant to 
dye in Priſom, and agretd that if 2 Preciper are contained in one O- 
ati, theve iini be büt oe ſatisfaior. But if one be taken b 

and emaim in Exremtion , Capier shall be awarded again 
the other , ani de shall temain in prifon till ſati faction be had, for 
executions no ih fai, a8 it is ſai o in 29 H. 8.6. Execution 132. 
1 See 41 78 5E. 4 4H. 7: 9. And Hillaries caſe, 
33 H. .. 

Ant to the third; thut! is, thut the Debt remains after the taking 
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of goods or lands, no Debt remains, but otherwiſe it is of executi 
ox of the Body, avir appears by 29H. 8. before cyted, B. Execution 
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dyed, the Plinciff prayed debt 2 his Execstors, and could 
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granted, for his remedy againſt the Sheriff was determined, and this 
proves alſo, that the Debt remains after eſcape, & ire facias is, licet 
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faction, andthe laſt is ſatisfaction, for by this he hath the fruſt of 
his Judgment: So 19 Bd. 3. Execution, 12. a younger fatute is ex- 
tended, and Leberateſutd, executed, and returned : And aſter an 
elder Fatute is extended ,. and after ſatis faction of chat, he that bath 
the youngelt wayne Scire Facias, and have execution of the youn- 

eſt : So of Beaſts diſtrained; and put into the Pound, and there 

ye, he which diſtrayned, may diſtrayn again, for this is no ſatisfa- 
tion of bis Rent, 14 H. 4. 4 15 EA 4. 10. 11 Fix. Dyer 280 
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ib. 7. Chap. 17. Junt brevia Magiſiralio & firmata, the fuſt are 
made e of the Chancery, the others which are Originail 
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för ee purpofes, and nd conſi upon ſeyeral grounds, and.if the fer 
tare of 21 Ediv. 4. be fepeaſed, then there cannot be incſoſure in 
or Chaſe Pal And ich is ge! Lx, and the Juſtices 
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pony Fitz. Nas, - 226. . 2155 then come e 
power to iel. Fit | es able to k 
out reef Benfts and Cattel. nyo then conſidered La 
what perſons the ftatate is made And to that he conceived it is made 
derm cen the King — his Succeſſors of one pa ay Subjects having 


woods growing Gto ſuch rſons unto 
xr Tagen ſold of the 7 


whorn {ack woods art; and 


arte, and Fo the Body of the a 
tete is not general, but there are ſome words in one ſentence, and 
this is but à ſentence and cannot be Uivided ; the words are. 


Firſt, TRE WELIGE fo made, mis keep. & c. 
5 bun lintain t ae 


Aber Lictaſe of bim (that is the 
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King Dor his Heirs or other perſons 6 is, which have forreſtsor - 


'Chaſes ) or any of hen and here the ſentence concludes, 


and there e them 
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ſom, "Commoners, and it is like 1 9 Eliz. Dyer 257. 
13. Amin makes a Leaſe" for y. 


al in e od ace ien of the Leffor, or any claiming 
, if He be evi 'a ſtranger, this shal be no breaking of 
the ＋ for Fat fia no party to the Deed. nor claims un- 


der the Leſſor, and for this his Eat 
Leſſee, and ſq is the Caſe in 21H, 7. 
ro» and the Dean of Saint Sr We e hrs of 


P aſch.Rot.416. Though that that no Judgment 


time of War, for that that they carried the Treaſure of the 
out of the Realme to the Kings Enemies , and ſo it was made by H. 


4. alſo during the time of his Reign, and thenin the ſecond year of 


chit @ agua Peter. part II. 
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ſo th this fatpte being made 
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x perſons to whom ſuch 

not extend to orhes per- 


nd covenants that the Leſlee 


tha not give Action to the 

25 Prior of Caftic- 
deed the 18 of H. 

7: 9 ted, where it 

appears that the King Ed. 3. ſriſed al the Lands of Pri Priors aliens, in 


fun li cba againſt Peter. 


on of Nag. 5. dy a e made between the King, and 
med into the hande of the ſayd King, and adjudgedin 31. H. 7, 1. 
before that this hal not extend to rhe Prior of Caftleton, which had 
Annuities iſſuing out of the foſſeſſion of the ſayd Priors, for the ſaid 
prior of Coflerow wa not party to che ſayd ac of Parliament, and 
for that be zhal not be prejudiced by that, and ſo it was adjudged, 
15. and 26. Eliz.. In the Court of V Vards inthe caſe of one Boſwell, 
where the King made u Leaſe for years which was voydable, and af- 
ter by another Patent granted the Inheritance, and then came the 
fatuie of x8. Elir / to confirm a]. ? made by the ſayd Queen 
wichio her time, and adjudged that the fayd AR hal not makeche 
fayd patent royd to the Patentee, which is to the act of 
the Parliament , but only againſt the Queen, her Heirs and ſucceſ- 
ſors, fordy che Hargre it is made only againſt one perſon only, and 
$hal not be inſt another, though there be no ſaving offuch 
perſon in the ſayd Act. And alſo he conceived that the ſtatute of 
22 Ed.4. Doth got extend to any woods in forreſt, in which another 
hath Common, for it doch not extend only to ſuch woods which a 
common perſon hath in the Kings forreſt , or common perſon , and 
that it may be incloſed for the ſpace of three years after the cutting 
of the wood in this, before che making of the layd fornte , and this 
00 wood in which tranger had Common, as it appears by 
the Preawiue of the ſayd frarute ; and then after in the ſayd flatate ic 
| And alſo he conceived where the ſtat ute ſayth, that they may in- 
doſe the ſame Gronnds, with fuch ſufficient hedpes, able tokeep out 
il manner of Beafts and Cattell out of the ſame Grounds, but this 
refers to the quality of the hedge, fot before it ought to be a ſmall 
Ditch, and by this ſtatute it ought to be with ſuch hedg which 
ſhallde able, &c. And it shali not be referred to the manner of the 
Cattell: But forthe difference between Beaſts of Forreſt, Beaſts 
of Chaſe, and Beaſts of Warrain, ſee the Regiſter, fs 96. 43 Ed. 3. 
13.1%. H. S. 1 2. K Helin, Crovicle, fal. 20.6. 32. And he con- 
ceived that Sir Francis Barrington is ſuch a Vendee of Wood, that 
is within the flat ure, rhyugh that he be Vendee of Inheritance, and 
hath a greater Eſtite then Orica vice, but for that, that be concei- 
ved chat ir was not within the fat »te for other reaſons beſore cyted. 
he would not diſpute it: But he conceived if this had been the 
queſtion of the Caſe, that this was within the ſtatute , and alfo he 
conceived that this was u generall Farnte, of which the Judges 
ſhall take notice without pleading of this; And this reaſon was, 
for tbat that the Ning was party to it. and chis whreb conterney the 
King, beitrg the head, tonetrmés UH pas {noche mn" 
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— ofthe ſaid preſcribes that within the mannor 
wasa Cuſtome that every. Copy-holder may cut the 3 of all 
the Pollinger and Husbands growing upon his Copy- hold for fire | 
to be burnt upon his Tenement, and alſo preſcribed fo or Houſe · boot, 

plow-· boot, and Cart / hoote and averred that he had nouriſhed the 
growing of the Trees upon bis fad d Copy-hold, and that the ſayd 
Meſſuage and buildings, upon that were ruinous, and the Trees 
growing upon that twenty Acres of Land were not ſufficient for 
the repairing of it, and ſo demanded Judgment if he ſhonld be debar- 


red of his Aion, 4 ler which theſe Defendaute demurred in Law, 
ind it was ad Jucg by;Coke , H#arbarte fon ed Fo er, Daniel bring 
abſent that the Action was wel maintai e; againſt Fa/weſley who. 
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— from the time that b 
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gaſden per ſo vel 0 fe . Fe. 
2 1 — Patent it is vor thars ſayd Eat! was of 
fil age AE. Ut informanu,r und- qued mur CN ff 
Officiary, al ij qnirunqne fit Sntendentes &ibedientes dicto C f, 
o deputatic ſui , in exerendo oſſicium predictum, and if this patem 


were good or nor ves the queſtion. 

Hanes ſerjeant conceived, that the Patent wes govd , and 
chat the ſayd Earl may —_— the ſayd Office of Steward/bip, for 
which this Action — brought. by Bere by force of the ſoy 
Grant, 


The firſt queſtion , which hee moved was, F Seward of 4 
Court may execiſe his Office by Deputy, without ſpeciall Grant of 
that. 988 

Secondly ; "if there be words within che Patent, to emble kim ts 
executethar h Deputy. 

Thirdly , if upon this E a&on upon the caſe, Pare 


vi Ef it, lies. 


And tothe firſt , he conceived, that the  atentee may exerciſe tlie 
Office by Deputy without ſpecial words of Deputation in the Pa- 
tent, for he conceived that it is not · meerly an Office of truft, for he 
hath not the keeping of any Records, for the Courts of which he 
was Reward were not Courts of Record, and yet that all the Books 
ne, that aneient grants of Office of ſtewar ip, eontain that the 
patente may exretiſe, Per ſe, vel per fuſßicientem 8 
though they are not 6f Courts in which the ſteward is Judge, b 
the ſuitors , hut if a Grant be of ſuch an Office of Inheritance, 196 
there needs words of Depnrat um, for bere it is apparent , that "there 
ws not ſpecial truſt repoſed in the Parenitee : And he alſo agreed, 
that if it be not a Office of profit , the Grantor may enter and out 
the Pente, but the fee hztremiin, 4s it appears by the 31 H. 8. 
Brookgs Ne Caſe und 18 Ed, 4. And it was not the intent of 
the Que, that the Eatl of Rutland ſhould execute the Office in 
perſoq, for eber ſhould be an undervaluing of him, the which he 

as proved by Fir Robert Y Vrothes Caſe in tht Commentaries, 
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ty N and is put for a Rule by Heſe y cheife Juſtice, 
in 3 25.0 We That 222 a man wil have advantage of 
Letters n e King, it beb ooveththat they-extend certain- 
ly to things of which he wi have advantage, ſee 2. K. 3-7, 4 By 

22 44 Ed. 3.17, 5 Ed. 4. Garters Caſe, 17 Ed-3. 15. and Dod- 
. dingtons Caſe, | which i Hill, and Pext,2 Cokg 1. 31 · b. If the Town 

be miſnamed it is good, ifthere be another certainty ,. bur if it be 
not named at all, otherwiſe it il. And to the point moved by 
Hatten, be concived that this Office of Sewaedſhip could not be 
exerciſed by a Deputy, as it appears by Littleton is bis Chapter of £- 
faces upon condition, where he ſaith, that there are Eſtates upon 
condition in Law, of whick Srewardſhip is fel. 89. Seb. 379. 
Thar, cannot make : Deputy: OY eaull Gans, and wich this 


agreed 


La raft. 8 Earl of Rutlands Caſe. 


agreed Sir Henry Neville Caſe Com. 379. and Long 5. Ed. 4. 26. 6. 
and by 21 F. 4-20. and Sir Henry Nevills Caſe before, he could not 
over his office, but it he do not attend to the Execution of that, 


t is forfeiture, 11 Ed. 4 ſo if he wants skill 29 H. 6. 42. Per totam 


cori am, He conceived that the Law doth not make any difference, 
detween the perſon of an Earl and another, to the executing of this 
Office, and that the words of the Patent do not contain words of de- 

tatiou, for in the Grant the words are, Habendum Offcium 
grediltum, breifly written, Cum omnibus vadis & frodis eidem Officio, 
[ne ratione ejuſdem , &c. The which laſt words are expoſitory of the 
ct, that is, that it fhal be intended that the Office is contained in 
the laſt Grant, and (hal not be referred to a Grant precedent, in 
which the Stewardſhip is contained, and alſo he conceived that this 
Action upon the caſe doth not ly, Yuare vi & armis, as it appears 
by Fitzherberts Natura brevium 86. H. Where it is ſayd, that in 
treſpaſs upon the caſe, theſe words, Vi & armis are contained in 
the Writ, ſhal be ſufficient cauſe to abate the Writ, ſee 11 Aſiſe 25. 
He which councels to make Diſſeiſin, ſhal not be a Diſſeiſor with 
force, for he ought to do ſome manual AR, either to the perſon or to 
che poſſeſſion, ſee 41 Ed. 4. 24. 4. and 44. Ed. 3. 20. b. And ſo he con- 
cluded that this. Action is not maintainable, and that Judgment ought 
to be given for the Defendant for the caufes aforeſayd. 

This Caſe was argued again by Nichols Serjeant for the Plaintiff, 
adh Dedridge the Kings Sergeant for the Defendants , to the ſame 
intent, and it was 7 by Dearidge, that the Patent conraines 

three feral expteſſe Grants, which are diſtinct Grants in themielves, 
a thrte be three diſtin ſeverall Patents, though they have but 
one Parchment and one Seale, and if the King grant the Office of 
 parkſhip of two parks by one ſelf ſame Grant, if the Patentee be 
difleiſed of them, he may have ſeveral Aſſiſets, though that it be but 
one ſelf-ſame grant. And 
um, in the 3. grant ſhaff be intended oficium predict um, and ſo ſup- 
Ny the defect in the ſecond grant, if it were not limitation of the e · 
ſtate in the ſecond grant, but for that, that ehe ſecond grant was per- 
fect in it ſelf, there need not of neceſſity any ſuch conſtruction, and 
that theſe words ſhall be referred to che laſt words, appeares by the 
laſt words of the habendum, that is, cem vadis & feodis, eidem of ficis, 
4 ratione ejuſdem officy., and theſe Relatives are expoſidion accord- 
ingly. And to the objection of the clauſe of Aſſiſtance in che end of 
the Patent: he anſwered that if the grant were ill and void in it ſelf, 
this Clauſe doch not ſupply that. For this is but notification to the 
Ofticers of the Queen, that they ſhould be attendant to the ſaid 
Earl. For though chat the Intent of the Queen was, that the Exrl of 
_b»:1an4shauld execute this office by Deputy , yet this intent shall 


noc 


he agreed that the words , efficinm predi- | 
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_ breaking ofthe Condition, for there is no di 
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Hot make che granc good, for though that the Intent of » com 
perſoa be apparent wichin the Deed, yet this intent ſhall not ps 


a voyd grant good, 19H. 6. 20 H. 6, 22 H. 6. 15. Grant to 2. Fr 


beredibas, with warranty to them and to their Heirs, this clauſe of 


warranty, though ic were the intent of the parties apparent, yet it 


. was not ſufficient to make the grant which was voyd good , and fo 


itising9H.6, 35. Abbot by his deed in the firſt perſon grants a Te- 
nement, and the Grantee inthe third perſon, renunciavit tetum 
Commune quod habuit in uno tenements : and though that in this 
Grant the Intent of the parties is apparent, yet this Intent ſhall gor 
make the Grant which is void init ſelf to be good. So if a man makes 
a Leaſe for life to the Huſband and Wife, and after grants the re- 
verſion of the Land that the Husband held for tearm of life, that 
-prant ofthe Reverſion is void, though that the Intent was apparent, 


13 Edw, 3 Grants 63. And ſo in Patent of the King, grant to a man, 


and heredebus maſculis ſuis; is void , though that the Intent alſo is 
apparent, that he ſhould have an eſtate tayle, 18 H. 8.6. Eftates 84 
But admitting that the Grant may be ſupphꝭ ed by the laſt words, 
that is, that in the laſt Grant the words are officia predicta, and in the 
clauſe of Aſſiſtance, yet theſe wards may be ſupplyed, for there are 
two other Grants, in which there is expreſſe mention that the P. 
tentee may exerciſe it by Deputy: and ſo the words ſhall have fulſ 1+ 
rerpretation, Reddendo ſingula ſingulis. And hee conceived that the 
Writ ſhall abate for that, that it contains Vi & «rms. And alſo the 
Declaration ; for the Jury have not found any diſturbance at all, 
And he agreed that in ſome caſes, Treſpaſſe Vi & arms well lyes, as 
it is Fitzh. Na. Bre. 92. 86. as where it is actuall taking, 45 Fd. 3 
30. 44 Edw. 3. 20. where treſpaſſe Fi & arm is maintainable 2 
gainſt a Miller bob raking of Toll againſt che Cuſtome, for here is 1- 
ctuall raking, and 8 R. 2. 7. Hoſteler 7. In an action of Treſpaſſe, Vi 
& armis againſt an Hof, for that, that certain evill perſons have ta · 
ken the money of the Plaintiff, and good. Bat where there is not a- 
ny actuall taking, there the Writ ought not to containe Vi & arms, 
for, for not ſcoxting of a Ditch, or ſtopping of Water, as it is 43 Ed. 
$. 17. But for caſting of Dung into a River , action of Treſpaſſe J. 
& arms lyes, 12 H. 4. But for burning of a houſe it doth nor lye Vi 
armes, 48 Ed.3. 25. And ſo for turning of water-coutſe, 3 H. 4. 
But in this caſe there is but diſturbance with a word, and comman- 
dement to hold a Court, and no Court held, nor no Proclamation 
made, and ſo no diſturbance at all, 16 Ed. 4. 11. one hath the of- 
fice of a Parkerſbip, and another man was bound, that he ſhould not 
diſturbe. And in debt upon the Obligation he pleaded that the Ob- 
ligor hath threatned to diſturb him, and ad — that this is no 
iſtu nce: and in 2 Ed. 


3. 25. 


+ * cas Wah —© 


a at co aa ee ag ,, 2 © ww 


pn. — EwleſRuthndecg, 


and 8 Scorlege, where the Kin grants 
wy — of Ser bewpienthe —2 the ſame — and 
in gue win, for taking of them, iz was adjudged tha words are no 
zaulr , bue there ought to be an act done. But in this Cale is no- 
ting found but words, and no act done, but it is found that after the 
Defendants held the Courts. But that dork not appear if it were a- 
gunſt the will of rhe Earl of Rutland or not, and ſo conchudes 
chat the action is not ma yntaiaabie. And this caſe was argued again 
in Trincy Tearm nem enſuing by the Juſtices, Dasyel being dead, 
but 1 was not prefent at the argument of Foſter and Warburton Juſti- 
ces: but I heard the arguments of Y/«/mſley Juſtice, and Coke eluefe 


Juſtice. 
And fitſt a eſley comeived that the Grant was „and that 
the Earl of Ruthand by this Grant might exercife his Bees by Depu- ol at. 
ty, and chis only in reſpect᷑ of che qualuy of bis perfors, for the Pa- 
centeSis a Noble man, which hach been employed as an Embaſſador 
of the King into other Neaims, and this Grant of this Otfee being 
amonyſt others, vaties from them; for this Wants the word, exer- | gm 
cendem, which is-comrined im the others: and alſo rhe offee of 2 | 
Steward is too baſe for an Eart to execute, for the Steward is but as 2 
Clark, and not a Judpd, for be ful} nor be mmed in a Writ of falſe 
Jedgment, nur ſnall plex of any actions bur under 40. 5. & for 
that it is not fit nor convenient that an Earl ſhould exerciſe fach a baſ 
Otfice in Perſon. For if Retovety here be pleaded, ie ſhall be try- 
el by the Country, 1 BA. 3. And the Steward ſhall not give Judg- 
ment, but the Sumors, aad no tryall ſhal be by Verdict, but by wa- 
ging Law, and che fre of the ewardis but a 1 d. for every Plaint. 
li for that it was not the Intent of the Queen that the Eatl ſhould. 
exerciſe ſuch a hiſe office in perſon, and her Iatem is apparent, for 
that, that the word Brereiſe is not contained in the Patent. And the 
Imenc of the Queen is to be conſidered, for the other Offices are fit 
to be executed by the Earl: for the exereiſing ofthem is but a matter 
of pleafure , 28 in hunting in the Forreſts and Parks of the Queen: 
ani ſor that if theſe Grants have not contained words of deputa:ion, 
the Earl ought to exerciſe them in perſen, according to Littleros. 
And Noble menare not to he uſed as common people, for they are 
nod to be Impanneited of 2 Jury, and Capius dorh nor lye againſt 
him; by which hecanaot be ourlawed,, ard for that he t}.a!l not be 
bound to fiein fuch a dafe Courr, as this baſe Court is: And all chis 
mitcer''s wel declated and erpounded ia the laſt clauſe of the Patenc, 
wherethe words are, Er witerine volumus & mandamns quod omnes, 
xc. Hit indendenter & anxilianter, &c. Where the words velamus 
in patents of the King, to amount to as much as concrdimus, or a Co- 
waar, whieh-is alf one wittr a Grant, 2s in 32 H. 6, The King _ 
es 


* 


a 


Coke. 


AJ 


Fee when ſor- 


fared, 


"Farle of Rutlands Caſe.” part Il 
ſes all bis right in an Adyowſon, Nolentes, that the Patentee ſhall be 


1 1 


grieved or diſturbed. and adjudged that this ſhall amount to a 


tant, and ſo the word Yolwmnz, in the principallcaſe: and alſo he 
conceived that the action is well maintainable, Vi & arm, as 2 us 
re Impedit, for diſturbance by word, or preſentment by word. And 


iĩt is alſo found that the Defendents did take all the profits, and that 


the Deputy of the I laintiff came to the uſual place where the Court 
was kept, and t hat could not be intended to be out of the Mannor. 
And ſo for theſe reaſons he concluded that Judgement ſhould be gi- 
ven for the DE E432. 

And Coke cheife Juſtice argued to the ſame intent, that is, that the 
Plaintiff ought to have Judgment. And ficſt he conceived , that the 
Patent is good, notwithſtanding the uncertainty. ,' that the Mannors 
are not named in what Counties they are, either in Exgland, France, 


or Ireland, tor the Mannor is named very certain, by which it may be 


granted though it be in the Kings caſe, as it appears by 32 H. 6. 20, 
where the — ”=_ all Mannors, Meſſuages, &c. which were par- 
cell of the poſſeſſions of 7, S, attaint, and good. And ſuch grant was 
made to harles Brandon Duke of Snffolke;, and adjudged gogd, 
though that the perſon of a man is more incertain then the Mannor,& 
yet, Id certam eſt quod certam reddi poteſt. And 39 Ed. 3. 1. in the 
Abbot of Reddin gs caſe, where grant was made to the Abbot and 
his Succeſſors, that the Prior and Covent ſhall take the profits in 


time of vacation, Fitz, Na. Bre. 3 344. And 23 Ed. 3. 20. The King 


grants to the Queen the Barrony, and all Mannors, Ce. till Joh of 
Gawnt be able to govern himſelfe, and that ſhall be intended till the 
Law intends him able to govern himſelf, and Mannor is very certain, 
of which a view ſhall be awarded. The ſecond exception which was 
taken to the grant was, for that, that it was to take effec at the ful 
age of the Earl. And after it is recyted in the Patent, that he was of 
full age before the making of the Patent, and fo by conſequence the 


Patent is to take effect from the time that it was paſt : And co that 


he ſaid , that it (hall be intended co the profits of the Office only, tor 
it appeares by the Patent that the Queene had granted it to another 
during his Minority: That is, the offcre. 

And to the third mattter, That is, if hee cannot make a Deputy, 
then he hath forfeited the ſaid Office, by the not uſing of it. And to 
that he ſaid, it appeares by Waltons caſe, 10 Eliz. Dyer, fol. 270. 
That if a man grants a Fee, pro-concilio impendendo, or keeping of 
Courts, the Fee shall not be forfeited without ſpeciall requeſt to the 
Patentee to give Counce ll, or to hold his Courts, for hee doth not 
know if the Grantor will have his Courts held or not: and ſoit is 39 
H. 6. 22. Brewens Caſe, where it is alſo agreed, that it shall be no for- 
feiture of an office without ſpeciall requeſt to hold the Courts, or 

f to 


ar e eee, 


give Councell;Yax in caſe of the otherwiſe it is, for 
. ought not to make ane e and in caſe of e Coadi des. 


| chough: that it be within the Statute of 33. H. 8. And yet it was 
argued i in Sir Thema. Hennages caſe;that if the King make —_ — 
rods upon 1 to ceaſezthis shall ceaſe without office 
reaking 


of the Condition, but a Leaſe for life shall not ce — 


out office,” though that the Condition be broken: And ſo if the 
Kings cants an Office for life, this shall not beavoided without Of 
bind he doubted the caſe of the Leaſe for yeares -- Andalſo 
he EE that the Grantee ofa Stewardship, cannot make Deputy 
to exetciſe his. Office, without ſpeciall words: in the Patent: But 
if the Office be granted to him and his Heires, or to him and his aſ- 
ſignes, it is ſufſeient without other words to make a : 
And alſo. he ſayd that the word Steward, isthe name ofan Of, 
and is derived of Steed and Ward, which are Saxon words, a 
intend the Keeper of the place, which the paity bimſelfe oughe to 
bold; and it appea by Cembdem and Lambert: And ſo the word 


Semſcalls alſo ſignify, fot this is hut a (u fue efficiarivs'locis 


See Fleta liber 2. chap. 72, Seneſcallum providabit Dominns circum- 
/pellum fidelew, MAodeſtum &. pacific uns qui in conſuitndinibus, &c. 
& * Domini {us teneri, &c. Qyigue lalivos ſuos inſtruere potef, 
Cxjut officium eſt curia maneriprum, &. And a 2 is a r 
authorited by the Of fhcer in the (rams ad right ofche Of 

for all that he doth the Officer ſh — as a Pry 
dow of the Officer : But a pi is in his own right , and he ſhall 
anſwer for himſelfe, and forfeiture. by aſſignee of Tenant for life, 
ſhall not be forfeitute of the reyerſion, 29. H. 6. And he agreed 
that a Marſhall, Steward, Conſtable, Bayki, and ſuch fike cannot 
make Deputies, without lkwordes.ia the Grant, as it appeares, 
39-H. 6. 11. Ed 3. 10. EA. 4. 14. 17, nd. 21. Ed. 4. Nævalls caſe 
in the Com. and Littleton: And to the exceptions which have been 
taken to the Werand Cons he ſaich chat an Action of Treſraſſe, 


which is Faſe, doth not lye Viet armis, wberetbe 
| ſy wel e 0 4 


. — tobe made Vi er ar mis; and 
or that he takes differ ENCE, ern. Canſi ganſaus, and Canſa 


cauſata,, for where the matter which is. ſuppoſed to be done Vig 
amis, is not the point of the Action: But the cauſe of the A 

there lies 2 2 5 Vs . armis; Bat whereinthe- point of Action 
is ee made 5 & RX re the Wiit ſhall abate » As: 


PS j 
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if a man bringe an 9 af. . Tralpalle for caſting dung into a River, Treſpaſs. 


by. which his Land is drowned, in this caſe an Action of Treſpaſſe 
upon the caſe, Vi & arwi: lyeth very well, fot here the caſting in of 
the Dung, is but Cauſe canſans , And the drowning of the Land is 
e 8. K. 3, And ſo diſturbance to hold a anf 
XX 


ef Autlands cee. f 
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be hath loſt hiv-offe 


Gram le A. Queen ops Ak anted- 
to A. ö K 


N A THOR : 


"Fit © 


ap- N. 2. Ja. Abd the Elrle butk ehe e 
us ive Teeſpaſe of Af, thongh ie de not Manurable : As ifs 


mum preſcribe to have ſeven pence of every Brewer which ſells ſt 
Beer, for diſturbante to have the ſeyen pence, Action upon the cafe 
byes, for this diſturbance is Diffeſin- 15. £4. 4. K. 14 Fd. 3. 4. 1. 
EW '5 5. 19% Ni Aide upon the caſe t ry the objection 
Ae tide ber Aiſturbanee found by the Jury, is not 
the ſame :diſtyrbinoe; which is mentioned in the Count for in the 
Count the-diſturdance is ſuppoſed” to be made Vi & Aris, but the 
—— to be made i & Amit: But this 
wühſtancing hir Nemes that the Count i good: Av ifa Sheriff 
emen 4 Franchiſes ant exerures a Writ, this is diſtarbance; and Acti- 
orppenithe caſe lies And ſo in Q Impedir : And alſo he ſayd, 
cha the Earle cantior make 2 Deputy but by writing, as it is re- 
ſolved 28. H. 8. Br. de 17. Where it is ſayd that Deputation 
of an Ofhce which yes in Grant, ought to be made by Deed and not 
by Ward:: Bot here the Jury - have found, that the Earle hath made 
— ner * er manner, and cannot be 
by writing: And alſo he agreed that ei naam mentione 
2 ſhall extend only to this Grant, which is his pro- 
per Grant, that the Office of the flabendum: And it appeares by 
Wiretfiey rand Adaws caſe,Comment.17.:That the Office of Haben- 
dan, ii to make: cerenine rhe Eſtatt and rata, BER, foe 
this. the Office of the Premifies of the Deed : And if the Haben- 
dum in che third Grant, had had reference to the ſecond Grant, this 
would make the Grant void: And in Grants ofthe King other 
oanſtruction hal be made, a it was ad judged in the Court of 
Wards, Michas (28. and 2p, Eli, betten Brinkay Plaintiff 
and R Defendant,' where the ciſe was, the King Hen. the 
8:haGewo Mannors,whercof diverſe Lands of one Mannor extended 
the other Mannor, and then the: King granted one Mannor and 
all his Lande in the fame Mannor, Ner nos emnics & fugular Terre, 
Ge. ln the lame Town, and adjud [that the Lands which were 
parcel of rhe other Mannor, whi ON, Fare by this 
Grant, though -thit they are in dhe öther Mannor, in the fame 
Town, and he de nyed that the words Prrcipienter & volentes ſball 
be taken as a Grane, for they are not ſpoken to the Patentee, but 
to other Officers, which are ſtrangers to the Grant: But if the 
thing granted bad beema Chareell,' thats Covenane might enure as 
a Grant ; and. 10.;8Be7 Dyes 8 ie King Philip and 
them ank their Heires and Succeſſors, 
4. B. und bis Factors and Aﬀignes might Tavern, 
and keep a Tavern, c. C qe. Ha Mayors and Sheriffs, Cc. 


Heires atid Succeſſors, to 
permit 


partll,  /EarlofRutlandsCeſe. © 


permit and ſuffer the ſaid .. J. during his life to bold and uſer 
avero, and to ſell Wine without Impeachment, and it ſeemes 
that the Grant is void, for chat that-there is not any time limited, for 
how long it ſhall indure, and the mandate in the laſt clauſe ſhall 
not make any limitation, , for by the death of the Prince this alto- 
cenſctb, for Omue mandat um morte mandantis expirat : And 
that all Proclamations made in time of the Raign of Queen E- 
liz. ceaſe and determine by her death: And tog on of the 
Earle, he ſaid that it was a Aaxime, that order ſhall 
be obſerved, and that was a common ſaying of the ſaid Queen, and 
for that it was not her intention, that this CHaxime ſhould be bro- 
len, and that the ſaid Earle ſhould exerciſe the ſaid Office in perſon, 
bur ſhe intended tbe aid Earle ſhould overlook the ſaid Manner, 
and place heres ſufficient able man to exerciſe the ſaid Office, be- 
cauſe he ſhould anſwer, for the miſdemeanour of ſuch a Deputy is 
the forfeyture of the Office, and he fairh that the Dignity of an 
Earle, was the moſt high Dignity. in this Realm, that any Subject 
doth poſſeſſe, till the 11. Ed. 3 The black Prince was the 1 Duke, and 
Aubry de Vere the 1 Marqueſs in the 1 1. E. a. and Bramonnt tbe firſt 
vicount in the time of fi 6. And none of theſe Dignyties are above 
an Earle in degree, but only in precedency, for Bra#on lib. i. chap. 
8. faith, Qrod Cemites dicumter 4/ecitate, quia Comitantur Regers : 
And in ancient time none were made Earles but only thoſe Which 
were of the blood Royall, and this is the reaſon that they ace cal- 
led Conſangniny Aegis Farid alſo they may be called Conſwes Con- 
ſalende, T ales enim Regis fibs aſſaciunt ad canſulendum & regendum 
pepulum Des : And at their creation the King gives to them 3 Robe 
and Cap, which fignifies Couarell, and Corronet, which ſignifies 
the greatneſſe of his Blood and Honour, and alſo ſword, Us fit in 
utrumgue temput, as well ready for War as peace: And forthac 
it ſhould be unfit, that one of ſuch Honour, State, and N.gnity ; 
ſhould be imployed in holding of Court Barons, and there ſu to en- 
ter Plaints, and have a peny for every Plaint for his paines, and to 
make Copies and ſuch like baſe imployments which are / vide ra- 
tiones , Which was not the intent of the Queen, that he ſhould 
exerciſe the ſaid Office in perſon, and the Law requires conyenien- 
ces in all Grants, as in c2.and 13. H. 8. 


One licenſed a Dvke to come and hunt in his park, and the Duke 
came with his Servants and many others of his Retinue, and hunted 
there, and it was adjudged that the Grant was ſufficient, to war- 
rant his raking in this manner, in reſpec of the conveniency , for 
it is not fit and convenient that the Duke ſhould go alone, and 21. 
Ed. 3: 48. The Biſhop of {arlile ſued the Executors of his Mon 
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then recovered, 'undthoughthar the fayd Chappel was in the pri- 
vate Houſe of the ſayd Biſhop,, yet rey, ficeing, that ſuch 
Chappel ſhould be adorned with convenient Ornaments, and that 
theſe Ornaments ſhould: go in ſacceſſion to the Succeſſors, and not 


to the Executors,and if conveniency be ſo required in all theſe caſes. 


then by the like Reaſon fach inconveniency ſhall not be admitted, 
that the Ear id be Clark to Suitors as every Steward is. And 
fot tha t he that the Grant is good; And that the layd 


Barl ma y exerciſe this Office by man: as well as if a Common 
perſon grant an Office of Foſterſhipro the King he may exerciſe 
that by any party, or grant it over, though there be no words of de- 


putation in the Grant, and this in reſpect of the quality of his per- 


ſon, an! in many other caſes an Earle or another Noble man ſhall 


be priviledged, asin'3 H. 6. A Noble man ſhal not be examined up- 


on his Oath in account, And 48 Ed. 3. 30. He ſhal not be ſworn up- 
on Inqueſts, wluch is to ſerve God and his Country -Repiſter 1 79. 
And ita common perſon be in debt to me a hundred pound, I may 
have a (apias and arreſt his perfon for this Debt, but if the King 
create him Baron r Earl, then his perſon is ſo privileged / that that 
cannot be attached for this Debt, and this is wit hout wrong to me, 
25 it appears by the Counteſſe of Ratlandi caſes. Cole; And if a 


Baron be retutned of a jury, and if Iſſue be taken, if he be 2 Baton 


or not, chis ſhatbe tryed by Record whether he be a Baron or not, 
35 H. 6: 46. 22 Aſfſe 24. 48 d. 3. 8. Repifter 47. And in caſe that 
one common perion hath any Office, which he cannot exerciſe 
by a Deputy, yet if he be imployed in the Kings ſervice, as if he be 
made-Ambaſlador outofthe Realm, or other ſuch imployment, he 
may during bis abſence make a Deputy, and this ſhal not be forfei- 
ture of his Office, and an Earl in ancient time was not only a Coun- 
cellour of the King, but by his Degree was Prefeſtus ſive prepoſitur 
commitatus , as it appears by Cambden 106, 107, Comes prefect uu 
Satrapas, which is Prepeßtus comitatus, and was in place of the 


-Sherif at t his day, and when that he was Sherif, though that he had 


the cuſtody of the county committed unto him, hich was a great 
truſt, yet then by the Common Law, he might make an under She - 
rif which was but a Deputy, the hke Ho/inſhrads Chronicle 463. 
Amongſt the cuſtomes of the Exchequer, he called the under Sheriff 


Seneſcullut; which agreed with the Definition before, tor he held 
the place of Sherit himſelf, and by the flatate of ee g. chapt. 
39. It is ſayd that Vice comes eſt viccarius commitat us, and 

diſcend upon the Sheriff. yet he ſhall continue Sheriff, 13. Elis 
Dyer and Britton 43. If a Rybau#ſtrike a Baron or a Knight, he 
ſhall looſe his Land: And Tenant by Knights ſervice, may execute ic 
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part II. Earl of Rutlands Caſe. 


1 Deputy. 7. Ed. 3+ Littleton: And {if it be ſo in the caſe ofa She - 
nf 281 hath the County committed to him, that he may make 
1 Depn x ban Common Law, upon that he inferred, that the Ste- 
otic hath but the Mannors of the King, committed to him, 
tht be may make a Deputy: And alſo he ſaid that the words in 
the aſt clauſe, that is, ( Yolenter & precipentes ) that the Officers 
ul the Subjects ſhould be attendant, expoundes and declares the in- 
tent ofthe Queen , for the words ate; Omnibus premiſſer, and the 
Cum of the Office of the Stewardſhip is one of the premiſſes , and 


obe concluded upon theſe reaſons, that Judgement ſhall be given 


forthe Plaintiff, and that the Grant was good, and the Action wel 


miintainable : And of this opinion were Warburton and Fofter Juſti- + 


ces: And Judgement was given accordingly ; this Trinity Teartn 
8. Probi. | 1 
i Coke cheife Juſticg remembred a Report, made by him and 
Pohary cheife Juſtice of England, upon reference made to them, 
that this Patent was good, and that the Earle of Rutland, might 
exerciſe this Office by Deputation, and he conceived, that there 
were other words in the Patent which were found by the Jury, that 


the ſaid Earle 6hould have the ſaid Office, Cum omnibus f̃uribus & 


fari-diffionibus, &c. as full. &c. as any other Patent hath been had, 
and withall the Appurtenances, and it ſeemed that a former Paten- 
tee had power by expreſſe words to execute that by a Deputy, and 
be conceived though theſe words Adeo plene &c, do not inlarge 


43. Ed 3.22, Grant is made by the King of a Mannor, to which 
un adrowſon is appendant, Adeo plene, & tam amplis modo & for- 
1, &c. And theſe words paſt the advowſon without naming that, 
and he faidit was adjudged Hillary 40. Elix. in Ameridithes caſe, 
where the.caſe was, the Queen granted a Mannor, Adeo plene & 
migre.& in tam amplis modo &. forma, as the Counteſſe of 
Shrewsbxry or any other had the ſame Manno, r and Queen Ka- 
thriz had the ſame Mannor and diverſe liberties with it of great va- 
lue, during her life, and ad judged that theſe liberties ſhould paſſe 
ilo by this Patent by theſe words, and ſo in the principall caſe, if 
the former patent had been found alſo by the Jury, and ſo was the 
opinion of Popham and him, and was certified accordingly, 


the Eſtate, yer this inlargeth the Juriſdiction of the Officer, as in 
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